REPUBLIC OF THE PHILIPPINES

COURT OF TAX APPEALS
QUEZON CITY @

CEPOC INDUSTRIES INC,
(Formerly Cebu Portland
Cement Company),

FPetitioner,
- ‘“"'u - l i c.'.A. c—h-'ﬂ-t “ﬂ. “17
COMMISSIONER GF INTERNAL -
REVENUE, ) L _
Respondent,
n-‘----’--""’l-l_ g/l[/?’{

\ » |
A

PECISIORN

Disputed by petitioner CEFOC Industries Ine.. |
{formerly, Cebu Portland Cement Company) in this } 1
_uhturrwn!munm“:tuqﬂ
to have been errcnecusly or illegally collected by
regponcent Commissicner of mmnm is the
wlﬂif the correct awount of ad valorem tax
refundable to petitionar,

'm of the essential facte is imn dispute and
as may be gathered from the recurds of the case, |
specially the pleadings, the evidence presented and
the records of the Bureau of Internal Revenue per=
taining to this proceeding, the rel .vant facts are
as follows: ' |

Petitioner 18 a governnent owned and contrelled
corporstion, Mrmuiﬂudmmm.
by virtue of the laws of the Philippines, It is en-
gaged in the production of Apo Fortland Cement, ¥or
the period from July 1, 1962 to August 31, 1963,
petitioner paid to the Buresu of Internal Revenue
the total amount of ¥92,763,96 as 14 ad yalorem tax
based on the actual selling price of cement sold by
it to the publie, (Exh, "10%, pp. 131-133, Bik
records,)
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Pursuant to the ruling of the Supreme Court
in Cebu Portland Cement Company vs, Commissicner
of Internal Revenue, No, L-18649, PFebruary 27, 19863,
13 SCRA 333, that the collectible gd yalorem tax om
cement under the then Secticns 243 and 246 of the
nmm-:mmﬁumumunﬁ-m
parket valus of the quu'ﬂ..-d minerals, like limestone
and shale, ﬂnﬁmmmot the cement
produced, petitioner, on April 18, 1965, filed with
&l“ﬂﬂlmm.ﬂlﬂhrrmﬁ
the amount of $80,095,07 as alleged oumu ad valerem
tax for the pericd from July 1, 1963 to August 3],
1963, iﬁlm‘u. (Exh, "1*, Bxh, "F", p.2, BIR records,)
And on the same date, the lutlnt petition for review
was filed by herein petitiomer with this Court for the
w of the sum of PB0,095,07, with interest at
the .'l.-uu rate from the time of the ¢laim for refund,
m-rmmmmmxmtvuu of the
qmmuuhrth- taxable year in gquestion, and
after readjusting the 3d yalogem tax ﬂmhluuuowa
following the decision of the Supreme Court im the
-m"m“ntmwmmumn.
Commissioner of Internal Revenue, gupra, respondent, in
his ‘httn‘ﬂ mi, 1972, informed petitiomer, in
 connection with its claim for refund of Pe0,095,07 as
alleged overpaid ad valgrem tax, that it is entitled
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to a creditable amount of rli;llﬁ.ﬂl only., (Exh, "11%,
. PPe 136-137, BiIR records.) The reduction of petiticner®s
tex credit claim, as stated in regpondest’s letter, is
the result of the deduction of the portion of the tax
payments amounting to »49,406,78 which has prescribed
under the then Section 309 of the Natiocnal Internal
Revenue Code, The sum of P17,212,06, which allegedly
represents the unromitted amount to the govermnent, |
mmﬂmmmwmmu:mmm
creditable amount, ‘

A computation of the net creditable asount is
shown below: (Exh, "ll. ¢ PPe 136=137, min ;unm.l

Approved mﬂ amcunt PBl,949,53
Leas: '
(1) Amount bed -P49,406,78
s B3
Tax Code) ,
(2) Unremitted amount = 17,212,06 _66,618,84

CREDITABLE ANCUNT o = = = = = = = = =, !gmg,.ﬂ.l

Release of the tax credit certificate covering
the unrenitted portion to petiticner was therefore
held in abeysnce by resyondent until the official
receipts evidencing payment of the sawe are submitted
to the Appeallata Division, and after the Accounting
Division of the Bureau of Internal Revenue shall have
finally verified the reuittance thereof, A Tax Credit
m.m Record Wo, 94-72) covering the asproved
ereditable anount of P15,330,69 was however issued by
‘respondent to petitioners (Exh. “11%, pp. 136-137,
BIR records,)
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Gince thnn was no showing how these deductions
were arrived at nor how respondent computed the fair
market value of the raw meterials, mlﬂm; in its
letter of November 6, 1972 invited the attention of
the Commissioner of Intermal Revenue to the theory
advaneed by -his Office in ancther case then pending
before this Court entitied Cebu Portland Cement Company
nl.m-lnmm.n.r.a._la. 1338,
where the fair market value of the raw materials was
mmumm‘umﬁmunnmn-l
mmmwmmmﬁmmum
mlmummﬂtlﬁtmmm. The fair
market value of the materials thus determined is mul-
tiplied by 14% to get the gd yalorem tax due for the
period, The total 2d walorem tax peid minus the total
2d yolorem tax due equals the overpayment to be refunded
to petitioner, For consistency, petiticner therefore
MMthmhmmmmhnl—-
mat:l.nu in instant case, (p. 141, BIR ;mm.!

parenthetically, it may be stated that C.T.A.
Case No, 1336, involving the same partics, was decided
by this Court on Nevember 12, l.ﬂ"!lillﬂllulm
Portland Cement Company, and the decision became final
and executory on December 20, 1975,

In its letter of June 2, 1975, petitiomer returned
to respondent the Tsx Credit Memo (Taxpayer Record ¥o,
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94-72) of ¥18,330,69, Haclosed therewith for respon-
- dent’s verification were alsc a (1) photostat copy
of Official Receipt Wo, 069210 paid on October 17,
1963 of the amount of P17,212,06 for ad valorem tax

for the guarter ending August 31, 1“5: (2) duplicate

copy of the Statement of Results of Operation for

the period July 1, 1962 to August 31, 1963 of petitioner

showing a gross less of P1,339,722,38; (3) duplicate
copy of the statement of Ad Valogem Tax Overpaid for
the said pericd based on the cost of raw materials.
" quarried and crushed less propertiomate portion of
gross loss for the period (formule sdopted by the
Burcau of Intermal Revenue); and (4) duplicate copy
of the statement of Proportiomate jd mltu
Overpaid for said pericd based on sctual payments
‘not m all m/m&. the amount to be
refunded is P38,382,41, Petitioner therefors re-
Guested that the corresponding check for said amount
be remitted to It in complete settlament of this pro-
ceeding, (p. 158, BIR reccrds.) I -

In a Memorsndum for the Commissioner of Intermal

Revenue dated December 12, 1975 submitted by the Chief,

Appellate Division, -idmrﬂﬂthb;th-m
gervice Chief (Legal), Bureaw of Internal Revenue,
the sum of P30,6868,29, computed as follows, was -

recommended to be M'ta p-ujtm-n (Exh, “14%,

ppe 183-184, BIR records.)
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Total amcunt ¢laimed and approved - P80,005,07
Lese: _
Frescribed
under 109 E
ef the Tax Code - - e 40,406,78
Total rofundable amcunt ' £30,688,29

The reeumwendation was e ruved by ros, RGsRt
Commissicvne: of Internal Revenus and the amvunt of
P30,608,29 vas paid t¢ petitivner ubder ¥Treasury Warrant

o B=04,117,012 dated April 39, 1976,

“In this conmection, it mey be stated thet pree
vicusly, the Duresu of Internal Revenue coaputed the
creditable smount of PRL,5940.53 as overpaid pd yalogem
tax in favor of petitioner as follows:

Total Amount pald ----- ¥91,763.53
I

Amount legally due = = = _1U,Bld.43

P81, 949,00

However, since only m‘__t of »80,095,07 was
claimad by petiticner in fts clalm for refund filed
with the Buresu of Internsl Revenue, respondent
aliowsd caly & refund of P80,095,07, (Exh, 14°,

Ppe 183184, H1R records,)

In its letter of Leptember 20, 1976 to respondent,
petitionsr sskmoviedyed reseipt of Tresdyry warrent
No, 804,317,812 dated April 30, 1976 in the amcunt of .
¥30,668,29 represencing refund of everpaid ad valorem
tax for the peried July 1, 1962 to August 31, 1963,
(Exh. "P", p, 72, CTA reconds,) Fetiticner, however,
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received said treasury warrant under protest for
wﬁ‘mmmn. claiming as per computation
previously furnished the Bureau of Internal Revenue
in its letter dated June 2, 1975 that the amcunt &0
be refunded should be $38,362,41. And if the dif-
“ference of P7,694,12 is not received within ten days
from receipt thereof, petitioner would be constrained
" to recover the difference in this proceeding,

what is the correet mmhn. and of course
the exact amount,of the ad valorem tax refundable to
petitioner CEFOC Industries Ine.7?

There is no genuine controversy between the
parties as to the formula for aseertaining the fair
market value of the raw materisls used by petiticner
in the production of cement, (Cebu Portiand Cement
m vs, Comnissioner of Internal Revenue, CTA
Case No, 1336, November 12, 1975,) They are agreed
that: (sxh, "12%, p, 70, CTA records.)

Lasst o '

Oross (Loss) or Profit
Bouals:

Fair Warket Value of Raw Materials, -
' Based on this hmh, hothp-ni.n presented
their mm:u followns

417

C.



Exhibit S=A . Exhibit ©
Fer Respondent Per Fetitioner
pe 105 BIR rec, ppe 70=71 CTA rec.
, pe 183 BIR rec, PPe 152-155 BIR rec.
Yor the Fericd July 1, 1962 to Auguat 31, 1963

r 7,04.,010,18

I —

Sales ‘P 7,0841,010,15
Cost of Cement Sold —84380,732,50 —8,300,732,50
Gross Loss p 1,339,722,35 P 3,339,722,38
muummmmmmmmmmmwuan x Gross Loss P atadtiad? x » 1,335,722,35 = £ +322.18 x #1,339,722.35 =
Portion of Gross Locs (*  123,630.75) : (¢ 135,014,41)
- deductible from guarrying cost .
Cuarrying Cost , : E__ 844,592,970 L 544,592,70
Market Value of Luwarried Materials . P 720,961,555 ¥ T709,57€,29
Ad Valorem Tax Rate X L0158 B
_Total Ad Valorem Tax Due ?  10,814.43 P 10,843.67
AQ Vaiorom Tex Paid £ $2,763.96 __ 92,763,96
Refundable Pax £ E1,945.53 B 82,120.29
Tax Claimed » 80, 095,07 .
. Unpreacslibed : .
refundable B
Less Prescribed bayments ——42.106.78  Advaleres fax L $3.350.18 . ¢ 82,120.29 =
Taxes Paid :

Total Refundsble

e A— oo B dbiedd

Total Refundable Amount
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All the figures in the above computations for
the fair market value of the raw materials tally with
the figures reflected or stated u Petitioner®s
Statemant of Results of Oprrttipnl for the Feried
July 1, 19€2 to August 31, 1963 (pp, 154-158, BIR
records) with the exception of Respondent's Manufac-
turing Cost in th- amount of n.lu.u'r.n. it will
‘be noted that the parties differ only in their figures
for the manufacturing cost, w having no ex-
planation as-the discrepancy, petiticner's computation
of the fair market value of the guarried minerals and
- refundsble g¢ yolorem tax in the sums' of $709,578.29

and P82,120,29, resyectively, appear to be more accurate, |

the seme having been certifiod to as correct by its
Chief Accountant snd reflected in Exhibit "N°, (p. 70,
CTA records).

In computing the refundable ad Valorem tax due
petiticner, respondent simply deducted the prescribed
payments from the amount of the refund as originally
claimed by petitioner., The deduction of the prescribed
payments in full frem the refundable ad valorem tax.
for the entire period July 1, 1962 to August 31, 1963,
which includes that of ihe 'preserived pertion of the
¢laim, would result in a lesser tax refund than that
" winieh should be refundsbie, as these payments comprised
not only of the nfmigmmmt also
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of these which shoulé have been piﬂhh {p. 151, BIR
rocords) o

On the other hand, petiticser erployed the fole
lowing method to arrive at the refundable amounti
el Paynemes ™% x a'Valorem Tax = Mefund Dus

Not escapimg motice is t-hi creditable or refundable
amount of P82,120,29 which is higher tham the amount
of P80;095.07 claimed by petiticner. As shown above,
resgondent allowed cnly a refund of fﬁu, 095,07 instead
of PEL,949,53, the amcunt computed by him as due
p-tlumr in accordance with che methed applied by the
parties in comcuting the falr market vﬂun vt the raw
materials used by petiticcer in the preduction of cement
since that is the amcunt claimed by it, However,
begause of the difference of the parties in their
figures for the m‘ﬂtur.‘lﬂ mt.. wherein t.hil Court
ln-l that petitionec's Hqur- is more accurate mince
it 1- certified té as correct by its Chief mm
and not controveriwed by respondent, the rofundable
amount due petiticner as overpaid ad velorenm tax is
#82,120,29, If in all cases which are within the
jurisdiction of Court of Tax Appeals under the law
creating it (Sectien 7, Republie Act, Ne, 1125),
the Court shall have the right to do whetever is
necessary to Jdecide the irrue properly Lrc.ght before
it, Mmmmﬂwmmmtnm}*ﬂh
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pay what is due from him undier the law (Alhambre

Cigyar and Clparettc Menufacturing Co, vs, Collector
of m-nu'm. 105 Phil, 1337, unpub,; Collector
of Internal Revenue vs., Bohol m_tmmuan.

107 ¥hil, 905; Sungs vs. Collector of Internal Revenue,
CTA Case Neo, 676, October 35.»1';1»1:. Yernandez Hnes,
vs. Commissioner of Internal Revenue, L=21551,
L=21557, L=24972 and L-24978, September 30, 1967,

2% SCRA 552), mh this Court must also have
the right and authority to order the refund toc the
taxpayer of what is due him under the law, Surely,
the Government should be the first to set an exanple
of honsgty and nm in dealing with taxpayers,

Not much need .h- said on petiticner’s claim
hrhmutumﬁmmuhumumﬁou.
Well-settled 1s the rule that intersst may be swarded
ﬁ the taxpayer only if the colleetion of an internal
revenue tax is attended with arbitrariness, Arbitra-
riness presurrosas l-n*-‘-lslt‘llhll or ﬁntl.nt- disregard
of legel émhlnlh (ﬁﬁllﬂtﬂt of Inti:nl Revenus
vs, Prieto, L~11976, September 26, 1961, 112 Fhil.
907; Commissioner of Intermal Revenue vs, Asturias
Sugar Central, L-15013, August 3, 1961, 2 SCRA 1140)
Vietoriss Milling ve, Commissioner of Internsl Revenue,
L=-24765 and Hiﬁ!,‘ Pabruaxy 25, 1967, 15 SCaA 430.)
Mothing im the records of the case shows that the

421




)

DECIZ1 K = ' '
Colohy CASE BO, 1819

J -

- 12 -

collection of the rofundeble tax in question, whieh
had been overpald by petitioner, is attended with
arbitrariness.

The net result is that petitioner CErOC Industries

. Ing, (formeriy, Cebu Fortiand Cement Company) is

entitled to & refund of P36, 362,41 representing overw
paid ﬂm tax for the period from July 1, 1962
to August 31, 1963, Sinee the amount of 30,688,129
hes ‘slrendy been pald to puticioner under Treasury
warrant o, n-u..:l.u.ni deted April 39, 1976, duly
scknowledged by it in its letter to Fuspondont dated
septesber 20, 1576 (Bxh. *¥*, p, 72, C¥A records),
there still romaing a differsnce of »7,694,12
rei .ndable “ patitione ,

murm. respopdent Et—iﬂ!.ﬁm of Internal
Revenue is hereby ordervd to pefund to petitioner
CaieC Industriecs Ine, the smount of P7,694,12,
Without premouncesant &8 Lo conts,

50 OROIRED, |

tueson Glty, August 11, 1976,
. ' 5

Agting Frp Juuye

1 mt"y

\C%Qev =
O RETANTE :. K AGUIN
‘Ansoclate Judge




