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VAT--eqistered with VAT Registration Certificaie No. 35-6-000731 effective October
29, 1987" and under BIR Form Mo. 2303 25 of January 31, 1997°. Petitioner also
had its Application for Zerc Rate®, pursuant to Section 4.100-3 of Revenue
Regulations No. 7-95, approved effective Aprii 12, 1998.7

Petitioner filed its original VAT return for the 4™ quarter of 2005 on January
24, 2006.° On May 22, 2006, an amended VAT return was tiled by the petitioner
which reflected total zerc-rated sales of P1,404,851,635.25, domestic purchase of
aoods of P301,735.80 with input tax of P3(,172.58, and importation of goods of
P105,615,130.00 with input tax of P10,551,513.00.7

According to petitioner, it is entitled to the refund of the total excess or
unutilized input VAT of P10,591,686.58 for the feourth (4“‘) quarter of 2005, invoking
Section 112(A} of the National Internal Revenue Code.

Hence, petitioner filed its claim for rerund/tax credit as per Application No.
54763 with the One Ston Shop Center of the Department of Finance on June 20,
2007 pursuant to Section 4.166-2 of Revenue Regulations o, 7-95 for the amount
of P10,591,686.58'. The filing is well within the two-year period prescribed in
Secton 112 of the Tax Code.™

On January 17, 2008, the instant Petition for Review was filed due to

H )

led by the petitioner."”

respondent’s inaction ori the administrative ciaim for refund fi
L

* Petition for Review, Annex “A”, Docket, ¢. 6

® Petition for Review, Annex “A-17, Ducket, p. /

" Petition for Review, Annex “A-2”, Docket, 1. 8

“ Stipe ation of Facts and Issues, Par. 4, Docket, o, &
S Exhitit 'B”

" Exhitit "B-1"

Y petition for Review, Par. 11, Docke:, p. 3

petinen for Review, Annex “C”, Docket, p. 13

Y Stipuiation of Facts and Tssues, Par, 6, Docket, . 54
Y petition for Review, Docket, pp. 115
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In her Answer fited on March 28, 2004, respondent interposed thie following
LSopeciz! and Affinnative Defenses.

"4, Petitioner’s alleged claim for refund is subject to administrative
investigation/examinaticn by respondent’s Bureau;

5. Petiticner failed to demensirate that the tax subjec’ in the case at
bar was erroneously or illegally collected;

6. Taxes coliectad are presumed to be in accordance with laws and
regulations;

7. Petitioner’s claim for refund has prescribed already in view of
Section 112(C) of the Tax Code which provides thet:

Section 112, Refunds or Tax Credits of Input Tax-

(C) Pericd within wiich Refund or Tax Credit of
Input Taxes shall be Made.- In proper cases, the
Commissicner shall grant a refund or issue the tax credit
certificate for creditable input taxes within one hundred
twenty (120) days from the date of submission of
complete adocuments in support of the application filed in
accordance with Subsection (A) hereof,

in case of full or partiel denial of tha claim for tax
refund or tex credit or the faidure on the part of (the
Commissioner to act on the apphcauon within the period
prescribed above, the taxpayer affected may, within
thirty (20) days from the receipt of the decision denying
the claim or after the evpiration of the one hundred
twenty day-period, 2ppeal the cedsion or the unacted
claim with the Court of Tax Appeals-(Italics supplied)

Hence, when petiticner filed its administrative claim for refund
with the One»‘?tr\p Shop Inter-Ag=ncy Tax Credit and Duty
Drawback Center of the Departiment of Finance on 20 June 2007,
the OSS-DOF has 120 days within which to decice on petitioner’s
claim for tax refund/credit. And in case of full or partial denial of
the claim or failure of the OSS-DOF to act on the application
within the 120 day perioa, petitioner has 30 days to appeal the
decision cr inacticn with the Court cf Tax Appeals. Thus, the
0SS-DOF has to render a decision within 120 days or until 184,}__

¥ Docket, pp. 36-41

1919
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October 2007 from 20 June 2007. in the event that the OSS-DOF
failed to act upon petitioner's claim for tax refund/credit,
petitioner has 30 days from 18 Octcber 2007 or until 19
November 2007 to appeal the undcted claim with the Court of
Tax Appeals. Petitioner filed the instant Petition for Review with
the Court of Tax Appeals only on 17 January 2008, almost two
months after the 'apse of the period allowed by law to file the
judicial claim for tax refund/credit with the Court of Tax Appeals.
This being <o, it is safe to conclude that the instant petition for
review was filed out of time.

Assuming for the sake or arqument thet the subject claim for
refund has not yet prescriped, it is imperative for the petitioner to
prove its compliance with the following, viz:

a. The registration requirements of a value-added
taxpaver under the pertinent provision of the
National Internal Revenue Code of 1997, as
amended, and its implementing revenue regulations;

b.  The invoicing and accounting requirements for VAT-
registered persons, as well as the filing and payment
of VAT pursuant to the pravisions of Section 113 and
114 of the Tax Code of 1997, as amended. Failure
to comply with the invoicing reguirements on the
documents supporting the sale of goods and services
will result in the disaliowance of the claim for input
tax of the taxpayer claimani [Revenue Merorandum
Circuiar No. 42-2003);

C. The submission of complete documents in support of
the administrative claim for refund pursuant to
Section 112 (A) and (C) of the Tax Code of 1997, as
amended;

d. That the input taxes of P10,591.686.58 ailegedly
representing unutilized input VAT from its local and
foreign purchases of goods and services were:

i paid by the petitioner
il. attributable to its zerg-rated sales; and,
iil. such input taxes paic should not have

been applied against any cutput tax;
&Jﬁ"y

~-y
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That petitioner’'s ciaim for fax credit or refund of
unutilized input tax (WVATY in thz amount of
P10,591,€86.58 was filcd within twao (2) years after
the ciose of the taxabie uunter when the sales were
made in accordance with Saction 112(A) of the Tax
Code of 1997, as amended.

Petitioner in the instant case faiied to prove compliance with
the above-mentioned reguircments, hence, the claim for refund
should be denied.

9. Furthermore, wnere the taxpayer is engaged in both zero-rated or
effectively zero-rated sales and in taxable (including sales subject
to final withholding VAT) or exemprt sales of goods, properties, or
be directly and entirely attributed to any one of the transactions,
only the proportionate sharz of iipul taxes aliocated to zero-rated
or effectively zerc-rated sales can be daimed for refund or
issuance of a tax credit certificate. (Section 4.117-1 Revenue
Regulation V. 16-2005);

10.1In an action for tax refund, the burden of proof rests upon the
taxpayer to establish by sufficient and competent evidence its
entitlernent to a claim or refund;

11.Basic is the rule that tax refunds are in the nature of tax
exemptions and are to be construed in sirictissimi juris against
the entity claiming the same (Fhilippine Geotherinal, Inc., vs.
Commissioner of Internal Revenue. G.X. No. 154028, July 27,
2005). Moreover, statutes in dercyation of sovereignty such as
those containing exemption from taxation should be strictly
construed in favor of the State. [n this regard, taxation is the
rule and exemption is the exception. The 'aw does not look with
favor on tax axemptions cnd that e wno wouid seek to be thus
privileged must justify it by words too pain to be mistaken and
too categericel to be misinterpreted (Sea-Land Service, 1nc., vs.
Court of Appeals, 757 SCRA 44-1). "

7

Subsequently, a "Notice of Pre-irial Lonference 2 yias issued by this Court on
March 31, 2008 requiring both parties and their counsels to file with the Court and

serve on the adverse party thely respectve pre-tria briefs.  Respondent and
&

 Dockat, p. 44
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petitioner thereafter complied with the said notice by filing their pre-trial briefs on
April 4, 2008 and April 14, 2008 respeciively.””

On May 20, 2008, both parties filed their “Stinulation of Facts and Issues”!’
which was approved by this Court in a Resolution dated May 22, 2008, The same
Resolution'® considered the pre-trial terminated and thereby ordered the parties to
proceed with the trial for petitioner’s initial presentation of evidence.

During trial, petitioner availed of the services of an Independent Certified
Public Accountant (CPA) purstant to Rule 13 of the Revised Rules of the Court of
Tax Appeals due to the voluminous nature of eviderce to be presented.'
Consequently, Mr. Albert G. Alba was appointed as Independent CPA and thereatter
subriitted his report on July 9, 2008.%"

Petitioner presented its documentary and testimonial evidence to support its
claim. On December 12, 2008, netitioner formally offered before this Court Exhibits
“A” 1o “J-9-a"*t which were admitted by virtue of a Resolution® issued on February
4, 2009. On the other hand, respondent was deemed by this Court to have waived

his right to present eviderice for failure of her counsel to appear during the hearing

he'd on May 14, 2009 despite warning.” L.

1 Docket, pp. 45-49; pp. 58-62

Y Docket, pp. 83-85

¥ Resolation dated May 22, 2008, Docket, p. 87

¥ Docket, p. 71

P Docket, p. 92 & pp. 98-119

! Docket, pp. 140-144

“* Resolution dated February 4, 2009, Docket . 145146
" Resolution dated May 22, 2069, Cocket b 120
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On July 13,

2069, this case wvias submitted for decision taking into

consideration the “Memorandur for tie Petitioner”, filed on June 4, 2009, and

Y

Respondent’s Memorandum”, filed on July 14, 20097

el

The parties’ stipulated issues™ are as (Gliows:

\\1.

Whether or not Petitioner’s iudicial claim for
tex refund fited with this Honorable Court has
already prescribed;

Whether or not Pelitioner has b@@n abie to
comply with the fo}iovvirg requisites prescribed
by Section 112(A) of the Tax (.ooe to be
entitled to a zeiund/tdx rogit of unutilize
input VAT:

a. there must bhe zerc-rated or
effectively zero-rated sales

0. that input taxes were incurred or
pald

c. that such input taxes are directly
attributable to zero-rated sales or
effectively zero-rated sales

d. that the input taxes were not

appiied against any cutput VAT

iability during and in  the

succeeding quaiters; and

that the claim for the refund was

filed  within  the  two-year

prescriniive pericd.

@

Whether or not the export sales weie paid for
i accentable foreign currency and accounted
for in  accordance with the rules and
regulations of the Bankae Sentral ng Pilipinas;

Whether or not Petiticner is entitied to the
refund of the excess innut taxes in the total
amaunt of P13,591,686.58 for the 4" quarter
of 2005 due to Pctitioner heaing 2 producer and
exporter of mineral proqducts.” .

2

1

e
Uow
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The main controversy for this Courd’s cicposition is "Whether or not petitioner
is entitled to a tax refund or issuance of 2 tou creoit certificate of petitioner's alleged
excess input taxes in the total amount of P10,551,6856.58 for the 4" quarter of
2005.7

Petitioner anchors its claim on zecticn 112{A) of the WNational Internal
Revenue Code of 1987, as amendead, which provides:

“SEC.AL2, Fefunds or Tax Credits of Inpat Tax—

(B) Zeio-rated or Effzctively Zero-rated Sales. — Any
VAT-registered person, whose sales aie zero-reted or effectively
zero-rated may, within two{2) veais aftzi the close of the taxable
quarter when the sales were made, apply for the issuance of a tax
credit certificate or refund of crecitable input tax due or paid
attributable to such sales, except transitional input tax, to the extent
that such input tax has not been applied against output tax:
Provided, however, That in the case cf zero-rated sales under
Section 106(A)(2)(a)(1), (2) and (B) and Section 108(B)(1) and (2),
the acceptable foreign currency exchange procaeds thereof had been
duly accounted for in accordance with the 1.tes and regulations of
the Bangke Sentral ng Pilipinas (B5P): Provicdled, further, That where
the taxpayer is engaged in zero-ratec or oo uve"/ zero-rated saies
and also in taxab!e or exemnt sale of gnody or properties or services,
and the amount of creditable input taw Jue or paid cannot be directly
and entiely attributed to any cne of the transactions, it shall be
allocated proportionately on the basis of the volume of sales.”

From the foregoing, petiticner mayoe entitied to a refund or tax credit of
anutilized input VAT attributable to zero-rated or effectively zero-rated sales only
upon compliance with the following requisites:

there must be zero-rated or eriactively zero-rated sales
. that input taxes were incurred or paid
3. that such input VAT are attributabie to zero-rated or effectively zero-rated
sales
4. that the input VAT wiere not applied against any cutput VAT liability during
and in the spcceedmn aL 'afteri; 'm-ﬁ'
,,,,, escriptive
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As to the first requisite, the Court-commissioned [ndependent CPA, Mr. Albert
G. 4lha, noted in his Amended Report™ dated October 8, 2008 that petitioner’s zero-
rateac export sales amounting to US5286,081,524.00 with peso equivalent of
P1,404,851,639.25, as reported in peutioner’s Amended VAT Return for the 4"

quarter of 2005%, were as follows:

Current Quarter’s Shinments

N
1# - US523,972,358.00
S
1
N
J

~ Provisional billings for direct LX}, i ui umpﬁ—r Ln JLpan
Previous Quarters’ hspmants i

i Adjustments to ouartcrp p£9y119;1dl b!”lnf
| Total Zero-rated Sales.

2,109,566.0

B
)
|
|
i

0
~ US$26,081,924.00

Petitioner claims that its shipments and saies of copper concentrates to Pan
Pacific Copper Co., Ltd. of Tokyo, Japan are VAT zero-rated pursuant to Section
106(A)(2)(a)(1) of the NIRC of 1997, as amended, which states:

"SEC, 106, Volue-Addesr Tav on Sale of Goods or
Froperties. -

(A) Rate and Base of Tax. - 0
XXX

(2} The foliowing sales by VAT-registered persons shall be
subject to zero percent (0%) rate:

(a) Export Sales. - The term 'export sales' means:

(1) The sale and actual shipment of goods from the
Philippines to a foreign country, irrespective of any  shipping
arrangement that may be agreed upon which may influence or
determine the transfer of owneiship of the goods so exported and
paid foi iin acceptable foreign currenty or TS ecuivelent in goods or
services, and accounted for in accordance with the rules and
regulations of the Bangko Sentral ng Pilipinas,(BSP);

Thus, in order for an export sale to qualify as VAT zero-rated, the following

conditions must be present: -

O Extibit "E”
A Exkitit "B-1-a”

FRTR
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1.) there was sale and actual shivment of goods from the
Philippines to a foreign country:

2.) the sale was made by a VAT reqgistered person;

3.) the sale was paid for in acceptable foreign currency or its
equivalent in goods or services; and

4.} the payment was accounted for in accordance with the rules

and regulations of the Bangko Sendtral ng Pilipinas.

A close study of thic case reveais that petitioner complied with all the above
requisites. The fact that petitioner is a VAT registered entity is not disputed.”® For
the period covering the fourth quarter of 2005, petitioner actually shipped its minerat
products abroad to a foreign buyer, particutarly, Pan Pacific Copper Co., Ltd. of
Tokyo, Japan, and generated export sales in the amount of US$23,972,358.00 as
shown in petitioner’s Schedule of Direct and Indirect Export Sales® and various
export documents such as provisicnal®™ and final®* sales inveices, bills of lading® and
export declarations.™

It must be noted that while the fins! inveices submiticd by petitioner bear
dates much later than the dates of shipment indicated in the bills of lading and
provisional invoices, petitioner explained that in its direct exports of copper
concentrates, it issues two invoices to the buyer. The first, which petitioner issues
upon shipment, is the Provisional Invaice covering S0% of the estimated value of
the shipment, and the second is the Final Invoice which petitioner issues only after
the petitioner and its buyer have reached an agreement regarding the final
settlement weignts, assays and guotations or final value of the shipment, which are

determined or done after arrival of the shipment at the port of loading. This ls‘/w

4 Stipulation of Facts and Issues, Par. 4, Dorked, poae 43
< Extubit “F”

P Exbrbits F-2 to 4

" Exhibits F-2-a to F-4-a

* ExhLbits F-2-¢c to F-4-c

*Exbibits F-2-b to F-4-b
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stated under Clause 9 of petitioner’s Lonc Term Gold and Copper Concentrates Sales
Agreement with Pan Pacific Copper (o., Ltc. of Zzpan.” In other words, the
considered date of the sale transaction is P’?‘L‘DPKHH'd“Le indicated in the bill of
lading. Inasmuch as the Dillc of loding covering the export sales of
US$72,972,358.00 are all dated within the tourth quarter of 2005, the related final
invoices which carry dates rmuch later than the dates when the sales or shipments
were made, are deemed valid.

Likewise, the foreign currency proceeds or US$23,972,358.00 derived from
said export sales were inwardly remitted and accounted for in accordance with the
rules and regulations of the Bangke Sentral ng Pilipinas as evidenced by the
certi‘ications issued by local banks® and entries in petitioner’s passbooks with local
bant.z.

As to the adjustments to cerrect biilings for previcus quarter’'s shipments in
the amount of US$2,109,5566.00, this Court finds the adjustments proper as shown
by the provisional®® and final sales invoices’ submitted by petitioner.

After having resolved that petitioner had VAT zero-rated export sales for the
fourth quarter of 2005 iy ihe amount of USEZ26,081,524.00 with peso equivalent of
1,404,851,639.25, we shall now determine the amount of input VAT attributable

t g:r:)t e
thereto %6}_,

HExhbit "¢

* Exhibits “G-1-a to G-4-a”
> Exbibits F 5 tf) ‘107

7 Exdubits “F-5-a” to “F-10-a”

10%0



DECISTON
C.T.A. CASE NO. 7720
Puge 12 of 17
In its amended Quarterly VAT Return™ covering the fourth quarter of 2005,

pefitioner reflected an input VAT of P30,173.58 on domesiic purchase and an input

VAT of P10,561,513.00 on importations totaling to P10,591,686.58 as shown below:

o - - Purchases  InputTax
Domestic Purchases - Goods other than Capital
Goods P 301,73580 | P 30,173.58
%nportations - Geoods other than Capitel Goods 105,615,130.00 10,561,513.00
(Gotal | P 10591686580 | P 10,591,686.58

In support of the above-mentioned input taxes, petitioner presented its

39

Summary of Input Taxes on Domestic Purchases™ and the related suppliers'

1

invcices/official receipts™, Summary of Input VAT on Importations™ and the related

Import Entry and Internal Revenue Declarations (IEIRDs)*, Bureau of Customs
Official Receipts (ORs) or bank debit advises™ which were examined by the Court-
comimissioned ICPA, Mr. Albert (. Alba.

After a careful examination and review of the ICPA’s amended report™ dated
Octcher 8, 2008 as well as petitioner's supporting documents, the foliowing input
taxes in the total amount of P3,462,260.67 should be disallowed from petitioner’s
ciairt for failure to meet the substantiztion reauirements under Sections 110(A) and

L13(A) of the NIRC of 1897, as amended, v relation tc Sertions 4.110-7 and 4.113-

1(B) of Revenue Regulations No. 14-05: ...

* Exhibits “B-1" or “J-1"

“ Exhibit *1”

U Exhbits “I-17 to “1-50”

L Exhibit “H”

P Exhioits “H-1-a”, "H-8-a”, “H-20 2", “H 23 a" lo VH 26 a”, CH3T gt thoddear, YHe1g e and “H-52-a”
Y Estubits “H-1" to “H-53"

M Exboit “E”, No. 15, Page 5

~ 3

[ Y
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Input \7’7/-\_1*¥~J

|
]
A |t VAT G o | |
ie the pori _‘_L” ‘_j
DHL Danzas Air & ()cecm (Chilsy e _1| (. _ 11210
Dimerco Express Phils., inc. e 593.50 "‘
| Sky freight Forwarders, nc Am_A___T rrrrrr ~90.00
: Air Power int'f Express Phils. ine. . ﬂ‘?, L 100.00
|| DHE Danzes Air & Ocean (Phils ) Inc. ] 112.10 |
.| Associated Freight Consolidators, Inc. o E 90.00 |
i Philippine Skylariders, Inc. I R o A 4342 |
L | Sky Freight Forwarders, Inc. o L 9C.00 |
|| Philippine Skylanders, lnc. o "‘T’“' 25.65 |
!}‘__ Associated Freight Consolidators, ine i 96.00 ‘
' | Philippine Skylanders, fnc. b 32.00
Woridgate Logistics Services, Inc. _4_‘ 109.09 ‘
| DHL Danzas Air & Qcean (Phils ) tne. 262.50 |
| Asiawiorld Transport Phils. Co. Inc - I 275,09 |
| Sky Freigh Forwarders, inc I 9C.00 |
W Orient Freight International inc. - _“_LA L 43160 i
| Quickflo Forwarders, inc. 90.00
Aboitiz Logistics, Inc. L 112.10 |
| Philippine Skylanders, In¢. o ] 151.58 |
| Exel Logistics Management Phils. Inc, o 502.261
Philippi~~ Skylanders ine. 41 56.45 |
| Crient Freight International, Inc. o L.,,,,,M____ 2 90001
.| Panalpina World Transport Phits , Inc. o e __ thnnn
| | Philippine Skylanders, Inc. . 812.81
DHL Danzas Air & Ocean (Phils ) Inc. 112.30
DHL Danzas Air & Ocean (Phils. ) inc. - !-, ke - 29760
i Fritz Logistics Philippines, inc. V?“Er_ o ~150.00 }
i DHL Danzas Air & Ocean (Fhils. ) lt ’ MUZ.SO
‘[ DHL Danzas Air & Ocean (Phils ) Inc. 2.30
‘1 Philinpine Skylanders, Inc. o L 27.09 1
LW Transorient Centainer Fermma! Servcies o 39216 f
F | Philippine Skvianders, Inc B o 107 bJ 1
Et-'—* |_Sky Freight i-orwarders, Inc. - - 90.00 |
| subtotal - I 586382 |
_‘i) Input VAT was not scpara uﬁ!y ‘indicated on the |

invoices/ORs suppcerting  petiioner’s  domestic
purchases

Phitippine Skylandess inc.

DHL Danzas Air & Ocean (FPoils ) Inc.

Phitippine Skylanders Inc.

Philippine Skylanders Inc. e

Sky Freight Forwarders, Inc.

Sky Freight Forwarde:s, |n»v.

Manila Int'l Freight Foswarders, inc.

_Sky Freight Forwarders, 7,:5;___4_
The Enterprise Wz

1 36.80

]
|
|
\

112.50

43250

34.81

90.00

90. OO
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L:_(l{erseas Freighters Shioping, Inc o 1-45 929.00
}__Mj Dateline Cargo Express Internalional Inc. =47 5290.14 |
L Anine Topinals Inc, - |-48 2,134.56
: Astan erminais Inc. . | -4 % 58.47
| The Enterprise Waiehousing Corp. - _J B i-50 601.27
57» Subtotal — ! P 10,549.51 |
3.} | Input VAT on Empartationﬁﬁer than capital g&;&: i
supported by documents dated outside the poriod
|| ofclaim e -
Bureau of Custon:s - N H-3 P 2,619.00
| Bureau of Customs i __tti_r_____h 1,893.00
| Bureau cf Customs o H-5 2,323.00
Subtotal P 6,835.00
P_N S Muctildhdeothobn U SO u___‘k
}77 Input VAT on importation of goods other than B
j capital goods supported by BCORS or BDAS but
‘l de not show ”actqai payment of VAT and not E
| supported by IEIRD's o |
Bureau of Customs i H-5 P 41,905 .00
Bureau of Customs o 1; b7 I 211,257.00
Bureau of Customs - Ai };L; B 478,44600*
~ Bureau of Customs ’ H-10 174,572.00
. Bureau of Customs _;~_,_R,: o H-11 R 1 38,410.00 |
Bureau of Customs H-12 47 .926.00
" [Bueauwof Customs H-13 21,768.00
I Bureau of Customs H-14 6,998.00
Bureau of Cusioms B 15 24.792.00 |
Bureau of Customs H-17 236,793_6(7#
B Bureau of Customs o H-18 72.760.00
| Bureau of Customs H-19 11,901 OAO—J
| Bureau of Customs TP MEEE&E—O“(_)—
- Bureau of Customs o o "T Y 47 649.00
Bureau of Customs l H-28 105,911.00
L-_, BureauA(_)_f_CEstoms - o ! H-35 26.670.00 |
|| BucauolCusioms AR 58,757.00 |
- Bureau of Customs - H-38 88,009.00 |
Bureau of Customs 4-39 321,963.00 !
Bureau of Custems H-40 80,298.00
Bureau of Customs H-41 53,947.5—{
Bureau of Customs _-I H-42 153,683.00 J
i Bureau of Customs ) , H-46 _18,848.00 }
li Bureau of Customns o 14-47 49,459 00 |
Bureau of Customs H-50 64,174.00 /
&:_ Eureau of Customs F-51 47 507.00 |
{ | Bureau of Custems ) ; H-53 i 105,516.00
L Subtotal - 1; ) P 2,822,401.00
e O A |

No supperting decuinents presented

__i Claimed input VAT on domestic puich

aseq
ases

H, page 9,
termno. 1L

oo
S

¥

[

[
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| S ‘ b M, page 4, o }

|| Craimed input VAT oninportations l temne 4y ) 605,083.00

|| subtotal ’1 P 516,611.34

{ o - 1 - - T

. - S SR S PR

Co A Tetal o Lo .. I P 3/452,26087
Therefore, only the remaining clo'ny in the amount of P7,129,425.91

(P10,591,686.58 less P3,462,260.67) represents petitioner's valid input tax which is
entirely attributable to its zero-rated sales considering that it had no taxable or
exempt saies for the fourth guarter of 2005,

As tc the fourth requisite, tins Court found that petitioner was unable to
utilize the substantiated input VAT of P7/,129,425.91 since it had no output VAT
liability for the fourth quarter of 2005%. Aithough petitioner carried-over the said
input tax in the succeeding Quarterly VAT Returns® for the first quarter of 2006 to
the fourth quarter of 2007, the same remained unutilized because petitioner’s output
tax labilities for the said period were offset against the current guarter’s input taxes.

Moreover, in its Quarterly VAT Return for the fourth quarter of 2007%

, petitioner
deducted the amount .”4-7,,218,715.98‘*9 as "WAT Refund/TCC Claimed” wich
included the present claim of P10,591,686.58. Thus, petitioner could not have
sossibly utilized the subject claim in the siccesding quartzr

Finally, this Court finds that both the administrative and judicial claims for
refund were timely filed within the two-vear orescriptive pariod provided by law.

~

This is on the basis of the prevailing juriccrudence at the fime of the filing of the

Petition for Review which is the ruling of the Supreme Court in the case of Az‘/asﬂ,_

9 Alas Consolidated Mining and Development Corporetisn vs, Conmszioner of Internal Revenue, G.R. Nos. 141104 & 118763,
Juna 8, 2007.

v Extub VB

Y Exhibits “J-27 to -9

 Extubit *1-9”

= Exbeits Y597, dine 23D
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Consclidated Mining and Development Corporation vs. Conmissioner of Internal
Revenue (Atlas Case), G.R. Nos.141104 & 148763, June &, 2007. In the said case,
it was held that the reckoning of the two year prescriptive period for filing the claim
‘or refund is on the date when the Quarterly VAT Return was filed.

Accordingly, counting from January 24, 2006°Y, the date when petitioner
originaliy filed its Quarterly VAT Return for the fourth quarter of 2005, petitioner had
until January 24, 2008 within which to file its claim administratively and judicially.
Hence, petitioner’s administrative claim filed on June 20, 2007° and the Petition for
Review filed on January 17, 2008 fell within the two-year prescriptive period.

WHEREFORE, the Petition for Review is hereby PARTIALLY GRANTED.
ACCORDINGLY, respondent Comrissioner of Internat Revenue is hereby ORDERED
to REFUND or to ISSUE A TAX CRERIT CERTIFICATE in the reduced amount of
SEVEN MILLION ONE HUNDRED TWENTY NINE THOUSAND FOUR HUNDRED
TWENTY FIVE PESCS AND 9171060 (P7,129,425.91) to petitioner, Philex Mining
Corporation, representing its unutilized input VAT from its domestic purchases of
goords and services and importation of goods attributable to its zero-rated sales
covering the fourth quarter of taxable year 2005,

SO ORDERED.
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CACTAR A, CASANOVA
Associate Justice

U Exdiibit "B”
L stipulation of Facts and Issues, Par. 6, Docket, page s
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FICATION

Pursuant to Article VIII, Section 12 of the Constitution, it is hereby certified that the

conclusions in the above Decision were reached in consultation before the case was

assigned to the writer of the opinion of the Courl's Division.
d to th ter of the op f the Court’s D

'\,«/W\.c . \\~ N, S
ERNESTO D. ACOSTA
Presiding Justice
Chairman, First Division
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