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CHU HOI HORN,

Petitioner, w

e VErsus = C.T.A. CASE NO, 33’
The COLLECTOR OF INTERNAL
REVENUE ,
Respondent.

DECISION

This is =n appeal from the decision of the res-
pondent holding the petitioner liable fer the payment
of the sum of ¥2]1,622.91, representing deficiency per-
w ‘on petitioner®s sales of neon signs from
1951 te the second quarter of 1953, plus surcharge
and compromise, itemized as followss

30% sales tax on
047,205.07, net tax-
able gress selling
rice of neon signs,
ess cost of tax-paid
raw materials e 714,185,952
Lesss Fixed and porcon- .
tage taxes paid as
Cmrltt.t o
g;;icion:y %fs | T J——— 154.3
surchar S !Il;!ﬁl 2
Total deficiency sales .
tax and surcharge eecece !21.323.3(]}.

cum‘.‘. mlt - - - -
GRAND TOTA .

-

The records show that on June 29, 1933, peti-
tioner fihd a written claim for refund of the sum of
?1,696.95 with the Bureau of Internal Revenue alleging
that for engaging in the business of leasing neon signs
he was not liable for the fixed and percentage taxes
#s a contractor under Sections 182 and 191 of the Nae

1 This represents the 25% surcharge for delinquency
and the 50X fraud peesalty imposed by Sec. 183
(a) of the Revenue Code.
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tional Internal Revenue Code and that he was merely
s business subject to s fixed annual tax of

P60.00 under Section 193(t) of said Cede (now Section
182/47/37 /w7 ). After investigation of the business
eperations of petitioner, respondent found that peti.
tioner was not sctuaslly leasing neon signs but was
selling the ssme; hence, he assessed the dg_ﬂrd.my'
sales tax mentioned abeove after deducting the amount
of the percentage tax previously vajd by petiticner as
contractor under Section 191 of the Revenue Code.

The decisien of respondent is apparently based
upon the findings of the Cenference Staff of the Bur.
eau of Internal Revenue which conducted a hearing on
the case upon request of petitioner. We quote from
the memorandum of the Conference Staff ef November
12, 19%s

The Acme Neon Light is engaged in
the construction and installation of neon
signs upen orders by specification of its
customers. The customer should first make
s substantial deposit befere a merticular
job is undertaken. In all transactions
invelving neon signs, the taxpayer and

.its customer execute a contract entitled
*Neon Sign Rental Agreement® wherein it
sppears that the taxpayer is the "lesser*
and the customer is the *lessee® of the
neon sign.

The contract entered inte by and
between the taxpayer and its customers,
deneminated "Neon Sign Rental Agreement®,
while containing the terms and conditions
of the opdinary contract of lesse, does
not embedy the real intention of the par-
ties with resvect te the neen signs. Not-
withstanding the rental agreements enterved
inte between the taxpayer snd the custemers,
the real intention of the parties is te
sell the sign because after the sign is
fuu‘y“nﬂ the same becomes the preperty.
of the customer.
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Several customers of the taxpayer when
interviewed by an agent of this Office de-
clared that the neon signs were bought by
them from the Acme Neon Light and after pay-
ment of their last installment the neon
signs become their preperty and net returned
te the Acme Neon Light. Agent P. A. Cosare
in his lst Indorsement dated April 3, 1994
reported thuss

*For purposes of reference,
may 1 sulmit some names of the cus-
tomers who had already fully paid
their obligations and that the temm
of the contrect had leng lapsed,
but the neen signs are still in
their ession and no showing ef
m of the alleged contract of

aseds

1. San &bau;nm Churehu o AzZcarrage,
Be
2. Champion Aute Supply Ce., Port
Area, Manila.
3. Juan de la Crus Studio, Taft Ave-
nue, Menila.
4, Great Eastern Heotel, Carriede,
Manila.
S. Galang Maternity end Hespital,
Tayabas, Manila.
6. United any, Carriedo,
Mani la.
7. Master Public Business xmy and
Accounting Office, Onge
pin, Manila.*

While the taxpayer submitted certifi-
cates of variocus customers wherein they stated
that they were mere lessees of the neon signs
installed by the taxpayer at their place of
business, nenetheless, upon investigastion
conducted by an agent of this Office these
customers stated that the neon sijns were seold
te them and that upon payment of the last im-
stallment the said neon signs become their
property. Among thess customers are the
gon Hotel, Far Zastern Surety & Insurance Come
pany, Canada Cafe, and American Studie. (Meme.
for the Acting City Revenue dated Jan-
uary 18, 1995 of Agent P, A. ave. )

A minute analysis of the rental agree-
ments entered inte by and between the tmv—
er and its various customers shows that
term of the “lease® corresnonds with the nua-
ber of installments of the *rent™ which would
be required te total the stated value of the
neon signs. Thus, in the contraét entered in-
te with the Panciteria Natjonal (Centract A-10),
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executed on June 16, 1991 the construction
snd installation cost of the neon sign ap-
pearing in the contract is 91,000,00, Un-
der the terms of the contract, the custom«
er will advance $3500.00 upon the signing of
the agreement; this payment plus the month-
1y rental of 950,00 feor 10 months covers
exactly the cost of the neon si In
Contract A-3 dated February 10, 1951 alse
with the Panciteria Mational, the cost of
construction snd installation of the sign
is #1,900,00 and the rental advanced was
#1,500.00 with no other payments in Centract
A-i! with the Alemar Store the cost of
the sign is 9#2,000,CO0 and the monthly rental
of 280,00 for 55 months covers exasctly the
cost of the neon urs under Contract A2l
with the San Sebastian Colleges the cost of
construction snd installatien is #3,650.00,
the advance oayment of $2,000.00 and the
balance of ?1,650.00 te be paid upen installa-
tion of the sign totals exactly the cost of
the sign; likewise, in Cont A=]1 with Juan
de la Cruz Studie the cost of construction
snd installation {s 600,00, P300,00 was
sdvanced rental and the menthly rental of
$50.00 feor six (6 ) months covers the esst of
the sfigni in Contract A-4 with the Master
Public Business and Booking Office the
cest of the sign is .00 and the monthly
rental of 930,00 for 16 months covers alse
the cost of the sign. Under the terms eof
Contract A-18 with the Streamline Studie,
the cost of constyuction and installation s
$2,9500,00, sn advanced rental ef P400,00
is payable uwpon the signing eof the
plus a monthly rental of #90,00 fer
months. It is significant teo note that the
. 24th installment was reduced te 230.00 enly
as per notation at the bettom of the said
contract so as to make the total ef all the
payments equal exactly the cost of cinstruce
tion and installation of the sign. The use
of the word "instaliment™ im the said nota.
tion shows that the true intent of the parties
te the contract was that the contract was teo
be one of sale and contemplates transfer of
ownership of the neon sign to the customer.

The *advance rental® paid upon signing
of the agreement represents a substantial
portion of the cost of the construction and

installation which signifies that it repre.
sents advance payment on the cost of the neon
sign. PFurthemmore, the total of all the pay-
ments during the term of the lease covers
exactly the entire cost of construction and
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installaticn of the neon sign: If these
*rentals® are not for the sccount of

the cost of the neon sign the contract
would be scandalously immoral fer being
usurious and oppressive. These payments
are evidently to cover the cost of the
neon sign. It is obvious from these cone
tracts that the intent of the parties

was to have the teotal of the payments
equal the construction and installation
cost of the neon sign which is a strong
indication that the real intent of the
parties is te tronsfer ownership eof the
neon sign to the "lessee® upon the terme
ination of the term of the alleged “lesse®.
(Pp. led, Memorandum for the Collector ef
Internal Revenue, pp. 305.308, BIR records. )

~/ We have carefully reviewed the records of the
case and we are of the epinion that the foregoing
findings and conclusions sre fully supported by the
evidence. Ye have no doubt in our minds that the neeon
signs made or constructed by petitioner for his cuse
tomers were sold and not merely leased. This is fur-
ther strengthened by the fact tt_ut a neon sign made
specially for a customer is useless te any other pere

S$0N.

*It is understood and agreed that the
sign is especially constructed for the
Lessee and for use at the premises now

- occupied by the laessee; that it is of no
" value unless so used, and that it is mate-

zial consideration to the Leésseor in em-
tering inte this agreement that Lessee
shall ontinue to use the sign as contem.
plated.* (Par. (e), Exh. A-129, p. 238,
B.1.%. records.

If e neon sign is useless to any person ether than
the one for whom it was made, {t is incredible that
petitioner should merely lecse it instead of selling
it to the one for whom it was specially made. The
conglusion {s inevitable that the lease agreement is
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merely a devise to avoid payment of the taxes legally
due. ]

POR TME FOREGDING CONSIDERATIONS, and in line
with the decision of the Supreme Court in Advertising
Agssociates v. Cell, of Int. Rev., G. R. Ne. L6383,
Sept. 30, 1955, 52 0, G, 2018, the decision appealed
from is hereby affirmed, except with resnect to the
*compromise penalty® ef #300,00 which respondent is
not suthorized te “impose®™ or "szssess”.

SO ORDERED.
Manila, September 16, 1963,

(. 4/ ) ROMAN M. UMALI
Associate Judge

~

1 CONCURs

W/j MARIANO NABLE
Presiding Judge
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