®KFPUBLIC OF THE PBILIPPINT S

COURT OF TAX APPLEALS
QUEZON C1'Y

MARIANO P. PASCUAL AND
RENATO P. DRAGON,

v

Petitioners,
- versus - C.T.A. CASE NO. 3045

THE COMMISSIONER OF INTERNAL
REVENUE,
Respondent. \ {
AL

X = == = = = = = = = = = - - X |

DECISTION

This case comes up on respondent's deficiency
//iﬁg;me tax assessment in the amount of P107,101f07

for the years 1968 and 1970 and raises the question
of whether petitioners Mariano P. Pascual and Renato
P. Dracon, who are held liable thereto, have formed
an uﬁregistered partnership or a joint venture tax-
able as a corporation éubject to corporate income tax.

The material facts are not in dispute. As alleged
in the petition for review and admitted in the answer:

l. Petitioners are of legal age, Filipinos and
with pos£a1 address at c/o Royal Savings, Zapote, Las
Pinas, Metro Manila; respondent is the duly appointed

Commissioner of Internal Revenue and may be served with

summons and other legal processes at his office in

323



DECISION -
CTA CASE WO. 3045

BIR Building, Quezon City.
2. In a letter dated Mavch 21, 1873 which was
received by petitioners sometime in the last week of

Pa

May 1879, respondent assessed and de

anded peti-

ioners to pay the awmount of BLO7,101.07 as alleaed

—

deficiency income tawn for the years 1968 and 1970,

details of which are as follows:

L9538
Fet income per investigation - - - -~ -
Tax due thereon — — = — = = « = = 0 o = =
Add: B50% surcharge — = = = = = = = = e 03,004 ,50
L% mo. int. fr, 4-16-69 to 4-16-72 - - £,609,27
TOTAL AMOUNT DU & COLLECTIBLL  ~ = = = B

Net income per inves

Tax due these

Add: 50% surcharge = = = = = = = = = o - - V,JSO.H&
=% dnt. fr. 4-16-71 to 12-31-72 - - - ‘i"U”
14% int. fr. 1~1~73 to 4-16-74 - - = - 2

TOTAL AMOUNT DUL & COLLECTIRLE  —~ = = o = o B

3. On June 26, 1979, petiticners wrote respoendent
protesting the deficlency income tax agsessment, and in

effect requesting for its withdrawal and zancellation,

pertinent portions of which read:

o inform fhaf W ars proteste

h
wve-~cited assesasment nohioes
avalled of Tax Amnest s detalled

We wigh
ing the alb
hecause we
hereunder:




ey B ke s W
Do Amnea: DY MNOS .

Renate P. Dragon - =
Mariano Pascual wlSwle/

By way of bpackground, My, Aguiline T
Larin, Chief, Financing Re st and
Transfer Taxes (audit) D(¢. that
time, was app raxﬁod ?a : 1974
of said tax amnesti we whien
we recelved hs" 1@‘u31 of L\h dated
September 6, 1974,

We have not hzard from the Dureau of
Internal Rewenue from 1974 until vour pre-
sent letter was recelved and praosumed that
the information forwarded ¢
amnesties wae availed of wau

jarding the tax
Ffdcirent.

XnH MR 5NN

4. In a lebter dated Lugust 22, L1979 which was

received by petitioners on Qotober 2%, 1979, swondernt

et
L

iied petitioners' reguest for cancellation and with

drawal of said disputed asgsegsment, and at the sane

Yo g

time Lnutera* :d his demand for the payment cf the

b,

o qguote said letter which constitutes

final decisicon in thisg cas

=

Do
-

€

Avangt 22, 147%

Megsrs. Mariano P. Pascual
& Renato P. Dragon

c¢/o Renato P. Dragon

Metro Bank Building

Avala  Avenue, Makati

Metro Manila

Gentlemen:

This refers to vyour letter dated June
26, 1979 requesting in eif withdrawal and

320



.E.‘)E‘( 1{"I\JL -

CUn

. partnership i“

:«hl.) P N(D v 304 5

cangollation of the deficicency incc

asgsessment issued against you on
J)79 in the total amount of 2L0O7,
for the years 1968 and 1970 on uhe
that you have availed of the tax
under Presidential Decree No, 23,

In repl‘ I regret to infe
after a res ﬁ‘ nf the factus 0:
and the law pertinent thereto,
cannhot ¢grant your reguest.,

(1)

Our records show that in the years 1869
and 1970, as co~owners, vou sold several
parcels of land in Quezon City. ‘
in the real estate transactions,
an nnregistered partnership or a joint venture
taxable as a corporation under Section 20 (k)
and its income subject : A% PUeH-
cribed by Section 24, boiul { > Mational
Internal Revenue Codo, (%wuuw(?Jn.q vs. Col-
lector G.R Ho. L-~99%6, Oct. 15, 19573 In
other words, the aba/r assessmnen nrasenting
corporate income tax was isal agalnst vou
for having formed an unregisteved o‘rtnc“uuip.

While the incoms of the ur
subject to corp
tax, the profits derived by h?
cut of said income are still

individual income tax and mnNL
be declared in their respectiv@
income tax returns.  Such ;
the availment of the tax
Ho. 23, as amended, by the partners
them of their LHGLVjGJJL incone
ilities based on the profits
from the dnne gistered pariner
nct relieve rom tax Llamllmfy
tered pernﬂr ship, unless the
availed of the amnesty, whic :
appear to be =zo in the instani case.

it is reguested that

In view thereof,
eficiency income tax

€
vou pay the said def
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assessment 'in the total amount of #107,101.07
for the year 1968 and 1970 within thirty (30)
days from your receipt of this letter, other-
wise, this Office will be constrained to
enforce collection of the tax by means of

the remedies provided by law.

This constitutes our final decision in
this case. If you are not agreeable, you mav
appeal to the Court of Tax Appeals within
thirty (30) days from your receipt of this
letter.

Very truly vours,

EFREN T. PLANA
Acting Commissioner

5. ‘he deficiency income tax which is the subject
of this appeal wés assegsed in view of petitioners'®
sale of parcels of land in 1968 and 1970 on acceount
thereof, petitioners, being co-owners of the preoperties
sold, were, according to respondent, deemed to have
formed a partnership or a joint venture taxable as a
corporation under Section 20(b) and its incoms subject
to tax as prescribed by Section 24, both of the National
Internal Revenue Code.

Hence, the pxeéent petition for review f£iled on
November 23, 1979,

The issues are:

1. Whether petiticners have formed an unregistered
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partnership taxable as a corporation unday the Revenue
Code;

2. Whether the assessment under consideration has
prescribed;

3. Whether petitioners are liable to the fifty
percent (50%) surcharge;

4., Whether the availment by petiticners indi-

vidually of the tax amnesty under Presidential Decrce

No, 23 for 1970 and prior years reliszved them from
being assessed as an unregistered partrnership.
Prom our view of the question of whether pet
ticners have formed an unregistered partnership taxable
as a corporation, analogous to tho cage at par on this
pPoint, by reason of the close similarity of the factual
settings, identity of the laws involved and the iscue
litigated, is Evangelista, et al. vs. Collector of
Internal Revenue, et al., L-9996, Cctoker 15, 1957,
102 Phil. 140. Because of its decisive effects on
present case, we will therefore resolve this issue ir

the light of, and alongside with the features and

essential ingredients of Bvangelista.

With respect to the tax on corporations, the

issue hinges on the meaning of the terms “corporation”
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and "partnership", as used in Sections Z4 and 84 of the
applicable National Internal Revenue Code, the pertinent
parts of which read:

"SEC. 24. Rate of tax on corporations. -
There shall be levied, assessed, collected,
and paid annually upon the total net income
received in the preceding taxabhle vear from
all sources by every corporation organized
in, or existing under the laws of the
Philippines, no matter.how created or organ-
ized but not including duly registered
general co-partnerships (companias colectivas),
a tax upon such income equal to the sum of
the following: x x x."

"S5EC. 84(b). The term ‘corporation'
includes partnerships, no matter how
created or Qrganized, joint-stock companies,
joint accounts (cuentas en participacion),
associations or insurance companies, but
doces not include duly_registered general
copartnerships (companias colectivas)."”

Article 1767 of the Civil Code of the Philippines

provides:
"By the contract of partnership two or

more persons bind themselves to contribute

money, property, or industry to a common

fund, with the intention of dividing the

profits among themselves."

Pursuant to this article, the essential elements
of a partnership are two, namely: (a) an agreement
to contribute money, property or industiry tc a common

fund; and (b) intent to divide the profits among the

contracting parties. These elements are undoubtedly

)
oo
(%)
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present in the case at bar, for, undisputedly, peti-

tioners have agreed to, and did contribute money to

a common fund, and intended to, as in fact did divide,

the profits among themselves. This can be ¢gleaned

from the financial statement which petitioner Renato P.

Dragon attached to his 1970 Income Tax Return, to wit:

(p. 5, BIR records.)

RENATO-P. DRAGON
26 Rizal St., Gen. Trias, Cavite

STATEMENT OF COST OF LOT SOLD

SAleS « o ¢ 2 o s 6 e e o o o 4 o e

.« « » . . » B360,000.00

Less: Cost of ‘Lot Sold  « » ¢ = = o« o « . ... 300,000.00

r e s sarenr e

Total Gross Profit on sale of Lot . . .
Less: Expenses:
Registration & Doc. Stamps . . RB2Z,633.00

Representation & Entertainment. 896.40

. . . B 060,000.00

¢
Interest & Other bank charges . 9,000.00 12,529.40

Total Net Profit before Income Tax . .

Multiply by 50% (sold after one (1) year)

- < .

< o o« . B 47,470.60

TOtalaeuuouooeouounooo. . B 23725.30

B23,735.30 = 2 = P11,867.65

B11,867.65 ~ For Mr. Renato P. Dragon
11,867.65 - For Dra. Concordia M. Pascual

Hence, the issue narrows down to the intent of

petiticners in acting as they did. Upon consideration
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of all the facts and circumstances surrounding ithe case

'y

- 7

we are fullv satisfied that theilr purpose was to engage
in real estate transactions for monetary gain and then

divide the same among themselves, beoause:

1. Said common fund was not somethiing they found
already in existence. There is nothing in the records
which indicates that it was a propervty inherited by

them pro indiviso. They created it purposely.

2. They invested the same, not merely in one
transaction, but in a geries of transactions. The
details of the buyy-~and-sell transactions as shown in
Exhibit 9, page 1 of the Bureau of Internal Revenue
records, are:

PURCHASES

Date : Name of Seller : Name of @ Trancier: Area @ Dhut, of
Buyer Cert. of & Lo- Congi-

Title ro. cation deration

6/22/65 Santiago Renato P. 124209 9,634  B32,884.75
Bernardino et Dragon & 5C1. T
al. , Mariano P,
: Pascual
- do - - do - ~ do - 125373 9,011 R37,305.54

SR,

a.CL

5/20/66 Juan Roque - do - 105648 10,000 B300,000.
1054649 S,
105651 =
=i
0.C

00

331 -
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SALES

Date : Name of Name of : Transfer : Amt. of : Realized
Seller Buyer Cert. of Consi- Profiit
Title Ne. deration

3/23/68 Renato P. Marenir 124209 B125,242.00 B85 ,357.24
Dragon & Dev. Corp.
Mariano P.
Pascual
7/8/68 - do -~ - do - 125373 R1L7,173.00 ®79,867.46
3/19/7G - do - Erlinda M. 105643 B360,000.00 R60,000.00
Reyes & 105645
Maria M. 105651
Samson

3. While it is true that there were only two (2)
purchases made, one in 1965 and the other in 1566, and

three (3) sales transactions entered intc by petitioners,

o
~

two in 1968 and one in 1970, from the size area of
the parcels of land purchased, ranging from a minimum
cf 9,011 square meters to a maximum of 10,000 square

meters, which are located in Quezon City, one cannot

but perceive, as apﬁly observed by respondent, the
intent to create a partnership. And since the disposal
of the large parcels of land was done through a secries

of sales transactions, after petiticners have held

[

them for a period of time as can he seen above, the

)
o
13V
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!
—
‘r_.l

i

element of profits, and bigger profits for that matter,
is readily perceptible because real properties appre-
ciate in value with the passing of time, which is
peculiar to the real estate business.

4. The aforesaid parcels of land were not devoted
to residential purposes, or to other persconal uses,
of petiticners., Ag has been discussed above, peti-
tioners acguired them for sale for monetary gain and
then divide the same, as they in fact did, among them-
selves. And to cbtain bigger profits, petitioners
held the propertiss for some time, and sold them in a

series of transactions.

5. Petitioners have not testified or introduced
any evidence on their purpose as partners in acguiring
by pﬁrchase from different sellers pavcels of land
lecated in Quezon City, and subsequently selling them
Lo varicus sellers and sharing the profite derived
therefrom by them. They did not even tiy to osffer an

explanation therefcr. The Court recognizes thabt in
con sa;an;e with well-established principles, the delter-
mination of the Commigsioner of Internal Revenue ig

presumptively correct and casts npon petitioners the

burden of offering evidence in opposition thercto.
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The burden of proof is on the taxpayer contesting the
validity or correctness of an assessment te prove not
only that the Commissioner is wrong but that he

(taxpayer) is right. (Lino tierrez vs. Collector of

(]
et

{

Internal Revenue, CTA Case No. 504, January 28, 1962;
Tan Guan vs. Court of Tax Appeals, L-23876, April 27,
1967, 19 SCRA 903; Wilfredo L. Caresosa vs. Bureau of
Internal Revenue, CTA Case Wo. 3173, January 2%, 1985

certiorari denied in G.R. No. L-70758, August 21, 1985.)

All of these facts and circums

o

ancegs, taken
together, tend to estabklisih the intent on the part of
petiticners to contribute money and industry to a common
fund with the purpose of dividing the profits among
themselves.

Petitioners contend, however, that they are mere
co-owners, not copariners, for, under Article 1769(3)
of the Civil Code sharing of gross returns does nct
of itself establish a partnership, whether or not the
persons sharing them have a joint or common right or
intent iﬁ any property from which the returns are
derived. As amplified by the Supreme Court in Jose P.
Obillos, Jr. et al vs. Commissioner of Internal Revenue,

G.R. No. 68118, October 31, 1985, cited by petitioner,
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there must be an unmistakable intention to form a
partnership or joint venture.

In attempting to draw support from Jose P. Obillos,

petitioners have patently misapplied the said case to

the case at bar. In Jose P. Obillos, the father of

the petitioners therein, after having completed pay-
ment on two lots located at Greenhills, San Juan, Rizal,
transferred his rights tc his four children tc enable
them to build their residences. Later on, they found
it not feasible to build their residences on the lots
because of the high cost of construction. 5o they had
no choice but to resell the same to dissolve the co-
ownership. The Supreme Court thus stated that the
division of the profit was merely incidental to¢ the
diséolution of the co-ownership. They had no intention
to form a partnership. They were not engaged in any
joint venture by reason of that isolated transaction.
In the instant case, however, as already discussed
above, petitioners g¢ontributed to a common fund for the
purpose‘of buying from different sellers and selling
to various buyers parcels of land located in Quezon
City with the intent to divide, as they did divide,

the profits among themselves. As a result of the buying

Co
Lo
'
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and selling transactiecns of peiitioners, and the sharing

of profits derived by them during the years 1968 and

("'\

1970, it is clear to our mind thai petiticoners herein
constituted a partnership or joint venture taxzable

D
Tl

a corporation under Section 24 of the Tax Code

Coming to the guestion of whether aegessment

in the instant case has prescribed, the period within

which the Commissioner of Internal Revenue may assess

internal revenue taxes is provided for in Sections 318
and 319 of the applicable Naticnal Internal Revenue

Code, the pertinent portions of which read:
"Sec. 318. Period of limitation upon
assescsment and colliection. - Lxcept as pro-
vided in the succeeding section, internal
revenue taxes shall be assessed within

five years after the return waz L£iled, and
.no proceeding in court without assessment
for the collection of such taxes shall be
begun after the expiration of such period.

¥ x'x"

"Sec. 319, Exceptions ag
of limitation of assessmont and collection
of taxes. -~ (a) In the case of a false or
fraudulent return with intent to evade tax
or of a failure to file a rveturn, the taw
mav- be assessed, or a proceeding in court
for the collection of such tex may be began
without assessment, a%t any time w'thn ten
vears after the discovery of the Siky,
fraud, or omission: Provided, x x % (Lndur_
scoring supplied)

to period

Where a return was filed, which i3 not fraudulasnt,

the tax may be assessed within five {5) vears from the

330
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date the return was due or

The rocords ofF

the case show however that no covporate lncome tax

return was filed by petitioners. Wheve no rveturn was

filed, the tax may be assessed within ten (L0) veors
from the date of discovery of the omission to file

the return. /Sec. 319(a), supra; Republic vs. Lucia

Tan, L-25483, May 23, 1969, .28 SCRA 325./

Respondent's examiner discovered petitiones:

failure/omission to file corporate incoms taw returns

for the years 19%6% and 1970 only in 1971, lience, from

1971, respondent had ten (10} veavs, or up to 1981
[ T i b

within which to assess the tax in the instenbt case

Since the assessment in questlon was

on March 31,
1979, which is clearly within the ten-year period from

1971, respondent's right to assess has not prescribed.

At any rate, no competent evidence was

by petitioners to the effect theat tha right of respondent

to

i

ssess and to collect the tax involved hevaein has

prescribed. The defense of prescrigtion is an affirm-

~

ative allegaticn and the burden of proof is upoen the
party laying claim to it. {(Bollozos wvs., Court of Tax
Appeals, L-16441, March 31, 19265, 13 SCRA 459.) Preg-

&ripticon being a matter of defense, the burden is on

337
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petitioners to prove that the full pericd of limitation
has expired, so that they shculd positively establish
the date when the period started to run and when it
ended. (Cuzrol vs. Collector of Internal Revenue,
L-16705, October 20, 1962, 6 SCRA- 304.)

This ‘brings us to the guestion of whether peti-~
tioners are liable to the fifty percent (50%) surcharge
penalty under Section 72 of the then in force National
Internal Revenue Code; and this in turn depends on whether
there was willful neglect on the part of petitioners
to file corporate income tax returns for the yecarsc 1968
and 1970.

To our mind, there was willful nzglect to file

the corporate inceome tax returns required by law on

the part of petitioners because, as borne out by the

records, both petitioners Mariano P. Pascual and Renato

© (@)
P. Dragon did not file separate individual income tax
returns for 1968 reporting their respective share of

A

the profits realized by them in said year from their

v

r

real estate transactions. {(p. 28, Bureau of Internal
Revenue records.) If petitioners did not even bcther
to report their share of the profite derived by them

from their buying and selling transactions, why shoild
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- 17 -

they take the trouble of filing corporate income tax
return for their partnership? But assuminag that for
the year 1968 petitioners were not yeb aware that they
are taxable as an unregistered partnership subiect to
corporate income tax, they could at least have filesd
their separate individual income tax retvrns for this
vear. It seems clear therefore that there was intenticonal
wrongdoing with the object of avoiding the tax on the
part of petitioners.

Then for the vears 1970, it was only petitionor
Renato P. Dragon who filed an individual income tax
return. Neo corporate income tax return wasg Liled by

petiticners for 1970. Petitioners have not testifiec

e

or introduced any evidence that their failure to

'_..a
]

a return either individually or as a

e

1 unregistered part-
nership was due to a reasonable cause, as their belief
in good faith that a return is not required. Error or

mistake of law may not constitute fraud but willful

}?)

neglect, which is the basis of the imposition ¢f the

50% surcharge in this case, is not equivalent to fraud.

And on whether availment by petitioners indi-
vidually of tax amnesty for 1970 and nrior years

relieved them from being assessed as an unregistered

333
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partnership, we agree with the observation of respondent,
quoted above, that the availment of the tax amnesty
undexr Presidential Decree No. 23, az amended, by peti-
tioners might have relieved them of their individual
R

income tax liabilities based on the wrofits derived by
them from the unregistered partnership but did not relieve
them from the tax liability of the unregistered partner-
ship. The income of the unregistered partnership is
subject to corporate income tax, while the profitg
derived by the partners ocut of said income are still
subject to individual income tax. Such income must there-
fore be declared in their respective individual income tax
returns. Since the availment of the tax amnesty under
Presidential Decree No. 23, as amended, by petitioners was
done "in their individual capacities and not as partners in
the real estate busziness, such availment did not relieve
the unregistered partnership as such from tax liability.

Accordingly, petitioners Mariano P, Pascual and
Renato P. Dragon are ordered to pay to respondent Com-
missioner of Internal Revenue the amounts of B80,352.72
and B26,748.35 as their 1968 and 1970 deficiency income
tax liabilitles respectively, plus surcharges and in-

terest incident to delinquency pursuant to the provisions

34U
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of Section 51{e) of the applicable National Internal
Revenue Code, as amended.

WHEREFORE, the decision appealed from is hereby
affirmed at petitioners' ccsts.

SO ORDERED.

Quezon City, Metro Manila, December 29, 1985,

e,

-7?! M

A AP ’
AMANTE FALLER

Presidinfy Judge

I CONCUR:

dissents in a separate opinion
CONSTANTE C. ROAQUIN
Associate Judge
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REPUBLIC OF HE CRILIPPIN®Y
COURT OF TAX APPEALS
QUEZON CifY

MARIANO P, PASCUAL AND
RENATO P. DRAGON,
t Petitioners,

—‘.VBI‘SUS'— C.T.A. CASE NU. 3045

THE COMMISSIONER OF INTERNAL
REVENUE,
Respondent. '

DISSENTING OPINION

I can not agrée‘with the conclusion reached by
the majority members of this Court holding to the
effect that petitioners Mariano P. Pascual ‘and
Renato P, Dragon are partners and they have formed
an unregistered paftnership or a joint venture
the income from which during the years 1968 and 1970
is subject to corporate income tax under Section 24,
in relation to Section B84, of the National Internal
Revenue Code.

As far as may be pertinent, the facts in this
case show that petitioners have purchased three (3)
parcels of land, one (1) lot in 1962 (p. 28, tsn,
Sept., 18, 1985); another lot in 1965 (p. 30, tsn,

ibid.); and the third lot in 1966 (p. 30, tsn, ibid.).
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Petitioners sdld the first twe (27 lots in 1768 and
the ihird iol ip 1970 (p. 30, tsn, ibid.). Feti=
tiensrs renlized profil in the sale made in 1962 In
the amcunt of BU5,3%57.24 and B79,807.46, respecl-
ively, for the first two (2) lets, and in 1970, the
profit therefrom vhich amcunted to B60,000.00, Rased
on these trarmsactions, om the issue of whether or

E

not pelbiticners have formed an unregicstered partner-

ship, the majority mombers of this Court held in the
affirmative: that an unregistered partnership was
here formed between pelitioners for the reason that
the instent cace has a close similarvity with the
factual sottings in Evangeliste el al. va., Tollector

cf Internal Revenue, 102 Phil., 140, wherein the

]

rree (3) FEvangellista sisters hought four pieces of
real property and who leased the same to various

tenants from whom they derived rentval income; and
whetein it was held that because of these circume
stances they hove -formed an unr=agistered parftnership,
and which case was appliced herein as their precedent.
It iz theiv view that "petiltiocners have agrecd to,

and did contribute money to a common fund, snd

intended to, as in fact did divide, the profits among’
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themselves.” (p. 8, Majority Decision, Dec. 29
1986) The said majority came to the conclusion that,

on the hasi

o1}

of the 1970 income btax return's financial
statement of petitioner Renato P. Dragon, attached
thereto, and in the "scries of transactions" (buy-
and-sell transactions) of petiticners Pascual and
Dragon, these facts and circumstances show that Lhe
latters' "purpose was to engage in real estate trans-
actions for monetary gain and then divide the same
among themselves." (p. 9, Majority decision, ibid.)
Except for the fact that the lots in question
were purchased in throe separate years (1962, 1965
and 1966), two of which were sold by them in 1968
ang the third in 1970 by petitioners afeoresaid, nothing
in the evidence however indicates directly that peti-
tioners had contributed money, property and industry
into a common fund out of which the acquisitions or
purchases of the said lols in those years were made,
Examiner Ucaya stated in open court that the conly
basis on which cenclusion was teached by him that
petitioners were considered pattners in the under-
taking from which profits were derived and which

were subject to corporate income tax are the deeds
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of sale of petitioners in selling and conveying these
properties {(pp. 23, 24, 25, tsn, Sept. 18, 1983} to
the purchasers in 19268 and 1970, When Examiner Ocaya
was asked however whalt money or proceeds were used
by petiticrncrs in buying the properties, he malter

of factly and non-chalantly said: "A, Well, they

s o NI 94

\ "

contributed to buy this (these) property (ies).

(p. 20, tsn, Nov, 18, 1985.) And when asked further
vihether he knew where petitioners got the fund with
heth he k h petit ot ti fund with
which petitioners bought the propevties, as evidenced

by the deeds of sale (Exhs. 6, 7, and 8), he stated

repeatedly that he does not know (pp., 20, 21, 22, 28,

tsn, Nov. 18, 1985), Examiner Ocaya, in explaining
how the cecmmon fund was created, which 15 one vital
clement of the existence of the alleged pavtnership
of petitioners and which was Lhe principal basis of

tioners) acquired the properties (represented by

Exhs. 6, 7 and 8); they contributed the fund to buy

.

the properties and that was my (his) basis of assess-

ment.," (p. 25, tsn, ibid.) When petitioners acquired

the properties aforesaid, Examiner Ocaya just concluded

J

that the petiticners contributed money to » common
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fund. (p. 28, tsn, ibid.) And when asked whether
petitioners have each given money to a common fund

to buy the properties, he stated that from the fact
of the acquisition of the properties, he presumed
that they have made contributions to a common fund.
However, he said he did not find out in reality of
whether there was a common fund (p. 30, tsn, ibid,);
and had only presumed that they contributed the funds
out of which of the properties they acquired. (pp.
30-31, tsn, ibid.) I quote herein pertinent portions
of the court proceedings of November 18, 1985 (pp.
29-31, tsn)

"JUDGE ROAQUIN,

When you say that they contributed,
meaning, the petitioner contri-
buted money to a common fund,
how did you come to that con-
clusion?

A, When they acquired the property, Your
Honor. 1In the deed of sale it
appears that the two of them
acquired the property.

JUDGE ROAQUIN,

Do you know whether or not the funds
came from both petitioner?

A, Yes, Your Honor.
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JUDGE ROAQUIN,

Did you ever see the bank account at
least? No?

A. No, Your Honor.
JUDGE ROAQUIN,

Do you know whether actually x x x
they have physically given money
each to a common fund to buy
that property?

A, The fact that they acquired property,
the two of them, it is ...

JUDGE ROAQUIN,

In other words, you are now presuming

.that these are common contribution
by common fund, You only presumed.
You did not actually found out the
reality whether there was a common
fund formed from out of money com-
monly contributed by the two peti-
tioners.

A, Well, 1 presumed/ihat they contributed
the funds out of the property they
acquired,

JUDGE ROAQUIN,

Is that the way you examiners conduct
examinations for tax deficiency?

A%, It is no way of ... They will not say
that they contributed the fund out
of that.

JUDGE ROAQUIN,

You just presumed, You just come out of
situations presented to you without

347



DISSENTING OPINI -
CTA CASE NO.o 3045

“\

actually finding oul the
vhelher there was really
bution to a commoen fund?
know what [ am wsking?

AL Your

Honot, 1 gnt

JUDGE ROATUIN,
take 1t ...

Honor,

thatlt hbecause
property,

they

the manay

[SRFRIRS

have bou

truth

a cant

ri-

Do you

constitute a common Cund, and that
is all.,
A, Yes, Your MHonor, that is all,
JUDGE ROADQUIN,
How about the second time when they
bought again, that is the same
way? You Just presumed that the
money used in buying theose pro-
perties in 1970 came from a com-
men fund?
AL Yes, Your Honor.
JUDGE ROAQUIN,
That is all.”
In the trial of this casc, ithe lestimonial evi-
dence becars cut the fact thalt there was no knowledge
o the part of respondent's examiner of the existence

of @ common fund created by petl

whether the proceeds of the sales of

Co
G

itioners.

the

When

lots

asked

evidenced
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i

by Exhs. 6, 7'and 8, were cantributed again to »
commen fund, Examiner Ocaya, admitiedly said that

he does not know. (pp. 20, 22, 20, btsn, ibid.)

His conciusaion that there was a commoen fund between
them was oily based on assumption or presumphion.

3o much so that the assessment and Ffinding of liabe-
ility for corporate income tax of petitioners and
their existence as s partnership by respondent Com-~
missioner of Internal Revenue was based on mere
precumptiocn, which violales the fundamental rule that
an ascessment should be based on actucl facis and
not on mere presumptions. 0On Lhis basis alone, the
assessment of respondent zgainst petitioners must
necescarily fall., There was no partnership as there
was no coemmon fund created between petitioners which
is an essential element thereof. There being no
partnership intended for business purpocses as in the
case cf real estate the presumption of correctness
of the sesgssessment ‘cannot stand, and the Court of Tax

Anne

ja¥}

13 can never presume a taxpaver's liability
without more, as an assessment must be based on actual
facts cstablished by evidence prescnted by respondent

or likewise it camnot stand the test of judicial
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scrutiny., Presumption of the correctness of an
assessment being a mere presumption cannot be made

to rest on another presumption. (Benipayo vs. Coll,
of Int., Rev., G.R. L-13656, Jan, 31, 1962; Holland
Milk Pfoducts VS, Comm; of Int, Rev.; CTA 3756, Aug;
29, 1986; Liberty Insurance Corp. vs, Comm. of Int.
Rev., CTA 3551 & 3599, Oct. 15, 1986.) Moreover,
where Petitioners had specifically denied the assess-
ment of the;Bureau of Internal Revenue and in their
pleadings (;rd par;, Letter of counsel for petitioners
to the Comm; of Int. Rev;, Nov. 27, 1979, p. 110,

BIR rec.; par; 6; Petition for Review, p. 2, CTA rec.)
saying that what was formed was a co-ownership, as

had happened in tHis case, this denial destroys the

presumption of a prima facie correctness of the assess-

ment (Knowles v; Govt.; 60 Phil, 461) and therefore
it was incumbent for respondent to show that the
assessment was based on hard actual facts and not
upon presumptions. It is imperative that the deci-
sions of this Court, since the facts it may find
therein may not anymore reviewable by appeal to the
Supreme Court, should be supported by substantial

evidence, which implies competent and adequate
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evidence. (Phil. Explosives Corp, vs, BIR, CTA
3185, Sept. 26, 1986). 1In this instance, the evi-
dence fto prove the existence hetween petitioners

as partners were not competent and adequate, Lxam-
iner Ocaya was nct competent as he did not know of
his cwn knowledge that petilioners have joined
together and have contributed money, property and
industry to a common fund. It is not our office
either to presume the existence of such common fund
in a partnership. It must be established by resl
evidence. We should bear in mind that in finding

a true partnership relation, it principally depends

upor centract, express or implied, and the underlying

accepted test is the intention of the parties to
become partners, (40 Am. Jur. Sec. 71, p. 178.;
Situations or circumstances at times may indicate
this intention, but when properly examined and
analyzed, it will show that partiership was not in

reality created. GSome circumstances do not intend

the estahlishment thereof. Article 1762 of the Civil

Code points out that some circumstonces on their face

may lead to the helief that a partnership has been

created, when in truth and in fact they are not
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indicative of the existence thercof but to anobher

thing. (Ambrosic Padilla, Civil Code Annatated,

1956 Ed., Vol. IV, pp. 252-253,) Ftor instonce, pars,
2 and 3, of Article 17469, mandates the tules vibich

negates the existence of partnership,

Art, 1769, X K X X X X XU
(1)  »xxx XX % XXX

(2) Co-ownership (Art, 464) ot
co-possescion (Art. 538) does not of
itself establish & partnership, whether
such ca-owners or co-possessors do or do
not share any profits made by the use of
the property;

(3) The sharing of gross retucrns
g ]

does not of itself establish o partner-
ship, whether or not the persong shaving
them have & joint or common right or
interest in any property {rom which the
returns are derived;

X X X X X X XX X
Under paragraph 2 of Art, 17469, Ambrosio Padilla,
op. cit., commented that "Although every partnership
appears to be founded on a community of interest,
every community of interest does not necessarily
constitute a partnership {(ibid, p. 253): and under
said psragraph 3, Padilla said that the "Mere sharing

of gross returns does not establish a partnership,

since in a parinership, the partners share net profits
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after satisfying all partnership liabilities., (See

Art. 1839, Civil Code, ibid, p. 253.) This is the
precise situation of petitioners in the case at bar
and the circumstances around which they were entwined,
On the basis of the just cited provisions of
Art, 1769, enforced against the backdrop of 1lhe facts
ags shown by the undersigned mincrity member, they
have clearly intended to establish themselves more
in the nature of a co-ownership or ce-possession and
not as an unregistered partnevship and, hence, they
are not liable.for corporate income tax on the profits
derived from them., To my mind, when petitionerts
purchased the three lots in 1962, 1965 and 1966, it
was manifestly with the intention to partition cr
subdivide the properties among themselves. (See
Letter of counsel for petitioners dated Nov., 27, 1979,
pp. 108-110, BIR rec.) Upon the purchase nof said
properties, they had since been governed only by a
commuqity or undivided interests over the said lots.
And as shown by the deeds of sale, the petitioners
were only co-owners or in possession over the wundivided
portions of the properties., Gtach therefore is co-

owner over the properties, and each owns a portion
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of the properties which are not concretely determined
or physically divided., (%ec¢ my Dissenting Opinion,
Obiilos et al., vs, Comm, of Int. Rev., CTA Case No,
3211, p. 24, which was susbtained on appeal by the

Supreme Court in G.R. No. 68118, Oct. 31, 1985,)

When petitioners bought the said lots in 1962, 1965
and 1966, which are years:  prior to lhe sale of said
properties in 1968 and 1970, and they did not pur-
chase any other properties thereafter, they have not
expanded their gain by using the proceeds of such
sale 1n a partnership enterprise. They have not
thereafter, or even during those transactions in
question engaged themselves in a business in what
may be considered as a continuous and repetitious
enterprise. Otherwise, they could have embarked in
an expanded business venture like in the Jose de Lean
et al, vs. Com., CTA No, 738, Sept, 11, 1961 for
which they could have under the circumstance formed
themselves into a partnership; or had otherwise
invested their gross returns for the purchase of
other lots for resell at a profit; or an undoubtedly
series of transactions had been made by them, since

partnership as a rule and principle relates to o
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general business of a particular kind (40 Am. Jur.

Sec. 3, pp. 127-128; Ambrosio Padilla, op. cit.,

pe 247.) and placed under the manogement of one

person as in Reyes vs, Comm, of Int., Rev., 24 SCRA
198, 203), then the relation of petitioners could
have been validly considered 2 pavrtnership subject
to corporate income tax. -Finally, 1 would like to
repeat at iength portion of my dissenting cpinion
in the case of Obillos vs. Comm. of Inl, Rev., CTA

Case No. 3211, aforesaid, which T believe is very

L
pertinent herein, wherein I cited as authority

Supreme Court Justice Angelo Bautista, in his con-

curring opinion in the case of Evangelista vs., Call,

s

y

of Int. Rev., 102 Phil. 140, 145, thus -

Finally, I would like to quote at
length a similar observation and admoni-
tion made by, or the words of caution of
Justice Angelo Bautista in the case of
Cvangelista, et. al. vs, Collector of
Int. Reve., op. cit,, on page 150, where
he pointed out that the sharing of the
gross rveturn does not, by itself, create
a partnership, whether or not {he persons
sharing them have a joint or common vright
or interest in the property; that aside
from the circumstance of profit, the pre-
sence of other elements is necessary to
arrive at a conclusion that a partnership
existed, such as the clear intent to form
a partnership, to create a juridical per-
gsonality different from that of the indi-
vidual partners, and to tranasier or assign
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any interest in the property by one with
the consent of the others., Said Justice
Angelo Bautista, in his concurting opin~
ion, in the Evangelista case:

"I wish howover to make the
following observation: Article
17692 of the New Civil Cede lays
down the rule for determining when
a transaction should be deemed a
partnership or a co-ownership,
Said article paragraphs 2 and 3
provides: .

y

"(2) Co~ownership or co-
possession does not of itself
establish a partnership, whether
such co-owners or co-possessors do
or do not share any profits made
by the wuse aof the property;

"(3) The sharing of gross re-
turns does not of itszelf estabiish
a parftnership, whether aor not the
persons sharing them have a joint
or common right or interest in any
property from which the rsturns are
derived;"

"From the above it appears that
the fact that those who asgree to form
a co~ownership share or do not share
any profits made by the use of the
property held in common does nol con-
vert their venture into a partnership
Or the sharing of the gross returnsg
does not of itself establish a part-
nership-whether or not the pertsons
sharing therein have a joint cr common
right or interest in the property.
This only means that, aside from the
circumstance of profit, the presence
of other elemenis ceonstituling pavt-
nership is necessary, such as Lhe
clear intent to form a partnership,
the existence of a juridical porsonal-
ity different from that of the indi-
vidual partners, and the freedom to

3
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transfer or assign any interest in
the property by one with the consent
nf the othervs (Padilla, Civil Caode

of the Philippines Annotated, Vol. I,
1953 ed., pp. 635-636.

"It is evident that an isolated
transaction whereby two or more per-
sons contribute fFunds to buy certain
real estate for profit in the absence
of other circumstances cshowing a con-
trary intention cannot be considered
a partnership,.

"Persons who contribute property
cr funds for a commen enterprise and
agree to share the gross returns of
that enterprise in proportion to their
contribution, but who severally retain
the title to their respective contri-
butibn, are not thereby rendered part-
ners. TfThey have no common stock or
capital, and no community of interest
as principal proprictors in the busi-
ness itself which the procecds derived.,”
(Elements of the law of Partnership by
floyd R, Mechem, 2nd Ld.,, section 83,
p. 74.)

"A joint purchase of land, by tlwo,
does not constitute a co-partrnership
in respect thereto; nor does an agree-
ment to share the profits and lesses
on the sale of land create o partner-
ship; the parties are anly tenants in
common,” (Clark vs. Sideway, 142 U.5,
682, 12 S, Ct., 327, 35 L. Ed., 1157,)

"Where plaintiff, his brother, and
another agreed to become owners of a
single tract of realty, holding as
tenants in common, and Lo divide the
profite of disposing of it, the bro-
ther and the other not being entitled
to share in plaintiff's commissions,
no partnership existed as between the
three parties, whatever their relation
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- 1

~d

may have been as to third parties.”
(Magee vs. Magee, 123 N.bL. 673,
233 Mass, 341.)

"The common ouwnarship of pro~
perty does not itself create a
partnership between Lthe owners,
though they may use it for purpose
of making geins; and they may, with-
out becoming partners, agree among
themselves as to the management and
use of such praperty and the wpplic-
ation of the proceeds therefrom.”
{(Spurlock vs. Wilson, 142 S.W., 263,
160 No. App. l14.)

"This is impliedly recognized
in the following portion of the deci-
sion: "Although, taken singly, they
might not suffice Lo establish the
intent necessary to censtitute a
partnership, the collective effect
of these circumstances (referrting
to the series of transcations) such
as ro leave no room f{or doublt on the
existence of said intent in peti-
tioners herein." (underlining mine.)

On the basis of the above discussion, I am of
the opinion that there is in this case undoubtedly
a co-ownership from which no corporate tax is impos-
able,

Considering, not only frem the facts herein
shown in this dissenting opinion, but also the applic-
able law in this case, that all these points tao the
existence of a co-ownership between the petitioners,
there is justification in the annullment and cancell-

ation of the assessment against petitioners as nat
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having any basis in Fact and in law,

Even assuming, faor the sake of argument only,
that petitioners have volidly been found Lo have
created a partnership and, hence, subject to Lhe
brasic corporate incame tax on their rransactiona,
they cannot be hzld liable for 50% éurcharqm on the
basic tax for not filing a corporale income Lax s
they had nc willful intentior nobt Lo {ile a cnvpo-
rate income tax since they had all along slood in
the position or bad honcstly acted in good Taith
Lhat they were-urnder co-ownerchin and their prafits
and gains from their fransactions were not subjeot
to corporate income tax. ECnnsequent iy, no 500 cure
charge should be dmposed under Seclion 72 of the then
enforeced Nationsl Internal Revenue Uade oo bthat would
be 2 blatant error on the Court to do so.

In view of the foreqoing discussion, [ veqister

my dissenting vole,

/ﬁhxwuLHHAP



