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Th is case involves a cla im for the refund or tax 

cred it of an alleged overpa id w ithholding tax on royalty 

based on the "most favored nation" clause of the R.P.-

U.S. Tax Treaty in relat ion to R.P.-West Germany Tax 

Treaty in the amount of P852,550.37 for the year 1992. 

Pet it ioner is a domest ic corporation duly organized 

and ex ist ing under the laws of the Ph il ipp ines. It is 

engaged irr the manufacture and distr ibut ion of certa in 

pharmaceut ical products under a License Agreement, w ith 

Rhone-Poulenc Rorer Internat ional (Hold ings) Inc. (RPRI-

1 Executed on August 1, 1988 and va I i d unt i I Februa ry 

28, 1991. Th is agreement was renewed by the part ies on 

March 1, 1991 and is effect ive up to February 28,· 1996. 
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USA)2, a non-resident foreign corporation duly organized 

and existing under Delaware laws with business address at 

500 Arcola Road, 

<Exhs. A and B). 

Co I I egev i I e, PA 19426-0107 U.S.A. 

This icense agreement was duly 

registered with the Technology Transfer Registry of the 

Bureau of Patents, Trademarks and Technology Transfer of 

the Department of Trade and Industry under Certificate of 

Registration No. 1414, dated February 2, 19933 <Exh. D). 

·For the exclusive I i cense to ava i I of the techn i ca I 

information and know-how concerning the manufacture and 

distribution of certain pharmaceutical products, 

petitioner agreed to pay royalty to RPRI-USA equivalent 

to 3% of the net sales of the I icensed products 

enumerated in the agreement (see License Agreement, Exh. 

A, CTA records, p. 69). 

From January to November 1992, petitioner sub j ected 

its royalty payments to 10% withholding tax pursuant to 

the "most favored nation" clause of Art. 1 3 par. 

2(b)(iii) of the R.P.-U.S. Tax Treaty in relation to Art. 

12 par. 2(b) of the R.P.-West Germany Tax Tr�eaty (Exhs. F 

to P-4, inclusive). However, respondent issued Revenue 

2 Former I y Rorer I nternat ion a I (Overseas), Inc. 

30r i gina I I y registered under 

Registration No. 904-A, dated February 7, 
Certificate of 

1991 (Exh. C). 
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Memorandum Circular <RMC) No. 39-92 on July 1, 

revoking all existing ruling and held that: 

A resident of a third State is not 

entitled to the "most favored nation" tax rate 

of 10% on royalty income derived from the 

Phi I i pp i nes because the p(!yment on such tax is 

not under similar circumstances since there is 

a matching credit in Germany (209u for 

r o y a I t i e s ) , w h i I e t h e r e i s n o s u c 11 s i m i I a r 

credit granted by the United States . 

1992 

And in compliance with RMC No. 39-92, petitioner withheld 

25% tax on royalty payment made to RPRI-USA for the month 

of December 1992 (Exhs. Q to Q-4) and in addition it paid 

the balance of 15% on royalty payments from January to 

November 1992 (Exhs. R to R-4) 1 computed as follows: 

Month 

January 1992 
February 1992 
March 1992 
April 1992 
May 1992 
June 1992 
July 1992 
August 1992 
September 1992 
October 1992 

-

November 1992 
December 1992 
15\ differential 

T 0 T A L 

p 4861032.30 
9411422.42 
3771896.05 
4301648.80 
3401156.31 
4341946.52 
4061953.32 
3731355.49 
6921734.71 
5991150.87 
4831217.31 
117,155.06 

25\ Withholding Date 

Tax Paid Remitted 

p 48,603.23 
94,142.24 
37,789.60 
43,064.88 
34,027.54 
43,494.65 
40,695.33 
37,335.55 
69,273.47 
59,915.09 
48,321.73 
29,288.76 

834,965.21 

02.10. 92 
03.10.92 
01.10.92 
05.13.92 
06.10. 92 
07.10.92 
08.10.92 
09.10.92 
10. 12.92 
11.10.92 
12. 10.92 
01.11.93 
01. 11.93 

P516831669.16 P114201917.28 

Withholding 

Tax at 10\ 

p 48,603.23 
941142.24 
3"i, 789.60 
431064.88 

311015.63 

01494.65 
401695.33 
37,335.55 
69,273.17 
591915.09 
48,321.73 
11 1 7 15 • 51 

A�ount 

Refundable 

p 0.00 
0.00 
0.00 
0.00 

11.91 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

171573.25 
8341965.21 

P56�� P8521550.37 

Subsequently, on September 3, 1993, petitioner filed 

with the Bureau of I nterna I Revenue a I etter-c I aim for 

refund (Exhs. S & S- 1) of overpaid withholding tax on 
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royalty anchoring its request in the case of IBM Phils. 

v. Commissioner of Internal Revenue, CTA Case No. 4308, 

March 31, 1993, promulgated by this Court stating in 

substance that "royalties paid by a Philippine 

Corporation to a US resident are sub j ect to 10% final 

withholding tax at source in accordance with the 'most 

favored nation' clause of the R.P.-U.S. Tax Treaty in 

relation to R.P.-West Germany Tax Treaty". 

The inaction of respondent on its claim for refund 

compelled petitioner to file the instant petition for 

review on December 20, 1994 in order to tol the running 

of the two year prescriptive period under Section 230 of 

the Nation a I I nterna I Revenue Code, as amended. 

The sole issue to be resolved by this Court is 

whether or not petitioner is entitled to the refund of 

overpaid withholding tax on royalty based on the "most 

favored nation" clause in the sum of P852,550.37. 

We find for the petitioner. 

The IBM case relied by the petitioner, being a 

contra IIi ng case, has long become final and executory as 

of December 15, 1993 when respondent Commissioner of 

Internal Revenue withdrew her appeal with the Court of 

Appeals in the case of Commissioner of Internal Revenue 

v. Han. Court of Tax Appeals & IBM Phi I ippines, Inc., CA 

G.R. SP No. 31791. 
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Quoted hereunder is the pertinent of portion of our 

decision in the case of IBM Phi I ippines, Inc. 

Commissioner of Internal Revenue, C.T.A. Cuse N o. 

supra: 

On the second issue, whether or 

petitioner should be taxed at the reduced 

of 10% withholding tax on royalties 

accordance with Article 12 (2) (b) of the 

West Germany Tax Treaty and not 

withholding tax on royalties under Article 

(2)(b)( iii l of the R.P. - U.S. Tax Treaty. 

not 

rate 

in 

R. p. 

25% 

1 3 

This Court is of the persuasion that 

petitioner's stand is correct and concurs with 

the opinion rendered by then Commissioner of 

Internal Revenue, Bienvenido Tan, Jr'., (BIR 

R u I i n g N o . 4 5 6- 8 8 , s u p r a . , t 11 at u n d e r t 11 e m o s t 

favored nation provision of the R.P. - U.S. Tax 

Treaty (Article 13 paragraph 2(b)(iii), the tax 

imposable on royalties derived by a resident of 

the United States from sources within the 

Philippines shall be the lowest r a te of 

Phi I i pp i ne tax that may be imposed on roy a It i es 

of the same kind paid under· similar 

circumstances to a resident of a third state. 

Article 12, paragraph 2(b) of the R.P. West 

Germany Tax Treaty, provides that royalties 

arising in the Philippines and p a id to a 

resident of West Germany may also be taxed in 

the Phi I i pp i nes, but the tax so charged sha I I 

not exceed 10% of the gross amount of 

royalties. Said treaty also provides that for 

as long as the transfer of technology under 

Phi I ippine law, is sub j ect to approval, the 

limitation of the tax rate in case of royalties 

arising in the Philippines, apply i1' the 

contract giving rise to such royalties has been 

approved by Philippine competent authorities. 

Thus, inasmuch as the Agreement between 

World Trade and IBM Phi Is. as well as the 

Agreement between IBM and IBM Phi Is. had been 

approved by the Central Bank of the 

Philippines, royalties arising in the 

Phi I ippines and payable to World Trade as well 

v. 

4308, 
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as to IBM by IBM Phils. should be taxed at the 

rate of 10% because said rate is indicated in 

the R.P. - West Germany Tax Treaty and pursuant 

to Article 13, paragraph 2(b)(iii), o·f tl1e R.P. 

- US Tax Treaty. 

Anent respondent's contention that "petitioner is 

not entitled to the most fayored nation rate of 10% 

because under Art. 13(2)(b)(i) of the RP-US Tax Treaty 

said rate maybe availed of only if paid under similar 

circumstances to a resident of a Third State xxx" has no 

leg to stand on. This controversy has already been 

resolved by this Court in a Resolution, dated July 21, 

1993, which ruled: 

It is claimed by the respondent that this 

Court erred in granting the refund since 

petitioner is not entitled to the "most favored 

tax rate on royalties". (Motion, C.T.A. 

Records, p. 345) 

The applicable provision of the R.P.-U.S. 

Tax Treaty provides: 

"Art. 13(2)(b)( iii). XXX (T)he 

tax imposed by that other Contracting 

State sha I I not exceed tt1e I owost 

rate of Phi I i pp i ne tax t!1at may be 

imposed on royalties of the same kind 

paid under simi I ar circumstances to a 

r>-esident of third state". 
(Underscoring supp I i ed > 

Respondent advanced his argument on the 

premise that the R.P.-Germany Tax Treaty, which 

provides for a 10% tax on royalties, does not 

apply in the case under consideration. He 
argued that: 

"Under the xxx provisions of the 

German Tax Treaty, there is a 

'matching credit' in Germany of 15% 

and 20%. A perusal of Article 23 
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from Double Taxation of 

Tax Treaty), there is 

t 11 e 

no 

such tax credit so that the IBM WORLD 

TRADE CORPORATION AND INTERNATIONAL 

BUSINESS MACHINES CORPORATION are not 

entitled to the 'most favored nation' 

tax rate on royalties (10%) because 

their payment of the tax is not under 

similar circumstances ' i.e., ti1ere is 

'matching credit' in Germany (20% for 

royalties), while there is no such 

credit in the U.S. xxx." <Motion, 

C.T.A. Records, p. 348) 

Quoted below is the pertinent provisions 

of the R.P. - Germany Tax Treaty which reads: 

"Article 24 

Relief from Double Taxation 

1. Tax shall be determined in 

the case of a resident of the Federal 

Repub I i c of Germany as fo I I ows: 

XXX XXX XXX 

b) Subject to the provisions 

of German tax law regarding credit 

for foreign tax, there sha I I be 

a I I owed as a credit against Germany 

income and corporation tax payable in 

respect of the following items of 

income arising in the Republic of tl�e 

Philippines, the tax paid under the 

laws of the Philippines and in 
accordance with this Agreement on: 

XXX XXX XXX 

dd) royalties, as defined 

in paragraph 3 Article 12; 

XXX XXX XXX 

c) For the purpose of credit 

referred to in subparagraph (b), the 

Phi I i pp i ne tax sha I I be deemed to be 

XXX XXX XXX 
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eel in the case of royalties 
for which the tax is reduced to 10 or 
15 percent according to paragrapll 2 

of Article 12, 20 percent of the 
gross amount of such royalties." 

To settle once and for alI the I ega I issue 
involved in this case, this Court deems it wise 
to decide on the proper interpretation of the 
phrase "paid under similar circumstances." 
Does the phrase refer to tax paid as claimed by 
respondent or does it refer to royalties paid 
as advanced by petitioner? 

A cursory perusal of the provision makes 
this Court to agree with the petitioner's 
interpretation. The phrase "paid under· simi I ar 
circumstances" is fo I I owed by the phrase "to a 
resident of a third state." It is clear that 
what is paid to a resident of a tl1ird state is 
royalty and not tax. 

put in its Petitioner 
"Opposition to 

that: 

succinctly 
Motion for Reconsideration" 

"Respondent is in effect 
amending the provision of the R.P. 
U.S. tax treaty. Article 
13(2)(b)(iiil speaks of 'royalties of 

the same kind paid under· similar 
circumstances to a resident of third 
state'. Nowhere does it speak, 
whether express or i rnp I i ed, of tax 

paid under simi I ar circumstances. 
Respondent is reading into the R.P. -
U.S. tax treaty something that is 
c�early not there. 

The requirement of 'similar 
circumstances' is in relation to the 

payment of royalty, not payment of 

the tax. Thus, for instance, the 
royalty in question paid to a U.S. 

resident by petitioner (which is 
neither SOl-registered enterprise nor 
engaged in a preferred-pioneer 
activity) is not paid under similar 
circumstances as a royalty paid to an 
Austrian resident by a Philippine 
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company that is BOt-registered and 

engaged in a preferred-pioneer 

activity. Also, a royalty paid to a 

resident of Denmark or Sweden in 

respect of motion picture films and 

tapes is not paid under similar 

circumstances as the royalty herein 

paid by petitioner to its U.S. 

licensors. Clearly, tt1e pl1rase 

'similar circumstances' is used in 

reference to the payment of the 

royalty, and not in reference to the 

payment of tax. " !Opposition, C.T.A. 

Records, pp. 363-364). 

In fact, we have decided along this I i ne in numerous 

cases of the same issue as herein involve. These cases 

are Abbot Laboratories, <Phi I i pp i nes > v. Commi ssi oner of 

Internal Revenue, CTA Case No. 5119, Septem_er 9, 1996 

<Entry of Judgment, October 2, 1996); S.C. Johnson and 

Son, Inc. v. Commissioner of Internal Revenue, CTA Case 

No. 5136, May 7, 1996 ( CA, affirmed our decision, 

November 7, 1996); Armco Marsteel AI loy Corporation vs 

Commissioner of Internal Revenue, CTA Case No. 5115; 

February 6, 1 996 ; G i I I et t e <Phi I i pp i nes) , Inc. v. 

Commissioner of Internal Revenue, CTA Case No. 4248, 

February 8, 1995 <Entry of Judgment, March 1, 1996) ; 

SmithKI lne and French Overseas Company v. Commissioner of 

Internal Revenue, CTA Case No. 5048, September 22, 1995 

(Entry of Judgment, January 30, 1 996) ; 

Corporation <U.S.A.) and 

Inc. v. Commissioner of 

Kimberly-Clark 

Internal Revenue, 

Kimberly-Clark 

(Philippines) 

CTA Case No. 

4288, January 30, 1992 (CA Entry of Judgment, September 
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27, 1994); and General Electric Phi I ippines Meter and 

Instrument Co., Inc. v. Commissioner of I nterna I Revenue, 

CTA Case No. 4158, December 5, 1991 (CA Entry of 

Judgment, May 27, 1993). 

Having settled the legal basis of petitioner's claim 

for refund, what remains is petitioner's compliance with 

certain requisites as pronounced by this Court in the 

case of Jardine Davies, Inc. and Macwhyte Company, a 

Division of Amsted Industries, Inc. v. Commissioner of 

Internal Revenue, C.T.A. Case No. 5141, April 23, 

as follows: 

1. It is necessary that there be an 

agreement or a contract whereby the royalties 

paid to the U.S. originate from the use of, or 

the right to use any patent, trademark, design 

or model, plan, secret formula or process, or 

from the use, or the right to use, industrial, 

commercial or scientific experience; and 

2. The contract or agreement must be 

du I y approved by Phi I i pp i ne competent 

authorities. (see p. 13, Decision) 

1996, 

A scrutiny of the evidence presented by petitioner 

revealed that it has 

requirements. It offered 

camp I i ed with the 

in evidence the 

above 

License 

Agreement executed by petitioner Rhone Pou I enc Phi Is. and 

RPRI-USA {Exh. B) which was duly registered with the 

Technology Transfer Registry of the Bureau of Patents, 

Trademarks and Technology Transfer of the Department of 
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as evidenced by Certificate 

(Exh. D). Furthermore, petitioner 

was able to substantiate that the amount sought to be 

refunded were paid and remitted to the Bureau of Internal 

Revenue as evidenced by the Mo�thly Remittance Return of 

Income Taxes Withheld (BIR Form 1743W) bearing the bank 

machine validations (Exhs. F to R-4, inclusive). 

However, it should be pointed out that a claim for 

refund must be f i I ed within two years from the date of 

payment of the tax, both with the Bureau of Internal 

Revenue as wei I as with this Court. It appears from the 

record that the amount of P11. 91 was paid on June 10, 

1992 <Exhs. E and J) while the petition for review was 

f i I ed on I y on December 20, 1994. Clearly, six months and 

10 days has elapsed from the date of payment of the tax 

when the instant petition for review was filed with this 

Court. Thus, we cannot refund the amount of P11. 91 due 

to prescription. 

Accordingly, except for the amount of P11. 91, the 

remaining sum of P852,538.46 which was paid on January 

11, 1993 is refundable. 

WHEREFORE, in view of the foregoing, respondent is 

hereby ordered to refund or in the alternative, issue a 

tax credit certificate in favor of petitioner the sum of 
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P852,538.46, representing overpaid withholding taxes on 

royalty for the year 1992. 

WE 

SO ORDERED. 

�LQ-8-� 
ERNESTO D. ACOSTA 

Pr'es i ding Judge 

CONCUR, -L,.,; f... 
J I 

RAMON 0. DE v E7R'
A 

Associ ate Jud� e 

/ 

CERTIF CATION 

hereby certify that this decision was reached 

after due consultation with the members of the Court of 

Tax Appeals in accordance with Section 13, Article VIII 

of the Constitution. 

�Q�� 
ERNESTO D. ACOSTA 

Presiding Judge 

Court of Tax Appeals 


