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On November 10, ™9211, petitioner filed the instant
Petition for Review alleging inaction on the part of tt
respondent on its administrative claim for refund.

On February =, 79212, responc¢ 1t filed the required
Answ - in" -posing the following special and affirmative

defenses:

4, Petitioner's claim for tax refund is subject to
administrative investigation and/or examination
by the respondent;

5. Taxes paid and collected are presumed to have
been paid in accordance with law and
regulations, hence, not refundable;

6. Moreover, in order to validly claim for tax refund,
it is imperative for petitioner to prove its
compliance with the following, viz:

A. The registration requirements of a Value-
Added taxpayer wunder the pertinent
provision of the National Internal Revenue
Code (NIRC) of 1997, as amended and its
implementing revenue regulations;

B. The invoicing and accounting requirements
for VAT-registered persons, as well as the
filing and payment of VAT pursuant to the
provisions of Section 113 and 114 of the
National Internal Revenue Code (NIRC) of
1997, as amended. Failure to comply with
the invoicing requirements on the
documents supporting the sale of goods
and services will result in the disallowance
of the claim for input tax of the taxpayer
claimant (Revenue Memorandum Circular
No. 42-2003).

C. The submission of complete documents in
support of the administrative claim for tax

7 Docket, pp. 31-34.
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refund pursuant to Section 117 (C) of the
National aternal Revenue Code (NIRC) of
1997, as amended, otherwise there would
be r suff 1t compliance with 1 ard to
the filing of administrative claim for tax
refund which is a condition sine qua non
prior to the filing of such claim;

D. That the input taxes of P42,351,858.29
allegedly representing excess and
unutilized input taxes for the 3™ quarter of
200~ were:

i Paid by petitioner;

i " tributable to its zero-rated or
effectively zero-rated sales; and

iii.  Such input taxes paid should not
have been applied against any
output tax.

E. The petitioner’'s claim for tax refund
allegedly representing excess and
unutilized input taxes for the 3™ Quarter of
2009 in the amount of P42,351,858.29 was
filed within the two (2) years after the
close of the taxable quarter when the sales
were made in accordance with Section 112
() of the National Internal Revenue Code
(NIRC) of 1997, as amended.

7. - ordingly, the claimants of those refunds bear

burden of proving the factual basis of their

claims and of showing, by words too plain to be

mistaken, that the legislature intended to
exempt them;

8. And finally, basic is the rule that tax refunds are
in the nature of tax exemptions and are to be
construed strictissimi juris against the entity
claiming the same. Moreover, statutes in
derogation of sovereignty such as those
containing exemption should be strictly
construed in favor of the State. In this regard,
taxation is the rule and exemption is the
exception. The law does not look with favor on
tax exemptions and that he who would seek to /
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90% provisional payments while the final invoice reflects the
final concentrate value and the final balance due after
deducting the 90% provisional payment.

~

L to the intricate and long procedure required under
Clause 10 of the Agreement which included the weighing,
sampling, sample preparation, determination of moisture
content, independent assaying by the respective assays of
petitioner and the buyers, designation of and referral to an
independent umpire for sett ment of the difference between
petitioner and the buyers assays to arrive at the price or
final concentrate value, delays in the issuance of the final
invoice by petitioner are sometimes incurred. The Final
Invoice can only be issued after the parties arrived at a final
settler 1t as tow ght, moisture content, assay and price.

During the 3™ quarter of 2009, petitioner sold its
copper concentrates to its buyers Pan Pacific Copper Co.,
Ltd., of Tokyo, Japan, and to Louis Dreyfus Commodities
Metals of Switzerland under the same Agreements.

~‘leen C. Rodriguez admitted that she was not present
when the Agreements were signed since the negotiation and
the execution of the said Agreement involved higher officers
of petitioner only, such as the chairman and CEO and their
counterparts. In any event, she is familiar with the
signature of petitioner’s former Chairperson and CEO Walter
Brown havin- worked with him for a considerable length of
time. She filed the supporting documents to substantiate
petitioner’s administrative claim for refund.

The witness further clarified that the hiring of an
umpire is sometime dispensed with as when the assay of
both teams a  within the :ceptable | 1ge dictated under
the Agreement. However, she "~ not certain if the services
of an umpire were secut 1 for the shipn 1t for tr third
quarter of 2009, the subject of the instant case. Lastly, she
stressed that tt final receipts is issued only upon the
verification of the umpire when there is a dispute on the

results of the assay.
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The second witness, ICPA Milagros F. Padernal testified
that her review and verification of petitioner’'s pertinent
documents revealed that the input taxes in the total amount
of P42, 1 .29 paid for the 3™ quarter of 2009,
P268,293.37 was used to pay the output tax for said
quar -. Furtt -, the input tax of P42,351,858.29 for the 3™
quarter of ®2( was refleci 1 as “VAT Refund/TCC Claimed”
in the 1% quarter 2011 VAT that it could no longer be carried
over to the succeeding quarter since it would be the subject
of an administra’ ve claim for refund to be filed within the
prescribed period.*!

The ICPA opined that while the total claim in the
Petition for Rev'~w is P42,351,858.29, her findings based on
the documents presented for audit warrant a downward
adjustment of P1,360,340.59.

ter formal offer of its evidence, petitior - rested its
case.

During the hearing for the reception of evidence for
responde 1t, her counsel manifested that respondent would
no longer present evidence in support of her position.
Thereafter, the parties filed their respective memoranda.

The ¢ le issue,'? jointly submitted by the parties for
de 2rmination is as follows:

Whether or not Petitioner is entitled
to the refund of the excess input taxes in
the total amount of P42,351,858.29 for the
3rd Quarter of 2009 due to petitioner being
an expor' - of mineral products.

11 Exhibits *D” and “E”.

12 statement of Issue, Stipulation of Facts and Issues, docket, p. 58.
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Petitioner anchors its claim for ref-"1d on Section "1~

The R lir = fthe rt

-~

the Nation Internal R senue Code (NIRC) of 1997, which

provides:

SEC. 112. Refunds or Tax Credits of
Input Tax. -

(A) Zero-rated or Effectively Zero-
rated Sa 5. - Any VAT-registered person,
whose sales are zero-rated or effectively
zero-rated may, within two (2) years after
the close of the taxable quarter when the
sales were made, apply for the issuance of
a tax credit certificate or refund of
creditable input tax due or paid attributable
to such sales, except transitional input tax,
to the ex*-at that such input tax has not
been applied against output tax: Provided,
however, That in the case of zero-rated
¢ 'es under Section 106(A)(2)(a)(1), (2)
and (b) and Section 108(B)(1) and (2), the
acceptable foreign currency exchange
proceeds thereof had been duly accounted
for in accordance with the rules and
regulations of the Bangko Sentral ng
Pilipinas (BSP): Provided, further, That
where the taxpayer is engaged in zero-
rated or ffectively zero-rated sale and also
in taxable or exempt sale of goods or
properties or services, and the amount of
creditable input tax due or paid cannot be
directly and entirely attributed to any one
of the transactions, it shall be allocated
proportionately on the basis of the volume
of sales: Provided, finally, That for a person
making sales that are zero-rated under
Section 108(B)(6), the input taxes shall be
allocated ratably between his zero-rated
and non-zero-rated sales.”

XXX XXX XXX
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(C) Period within which Refund or -

Tax Credit of Input Taxes shall be Made. —
In proper cases, the Commissioner shall
g 1wt - re” - " "~ isc 2 the *~¢ cret
certificate for creditable input taxes within
one I 1dred twenty (120) days from the
date of submission of complete documents
in support of the application filed in
accordance with Subsection (A) hereof.

In case of full or partial denial of the
claim for tax refund or tax credit, or the
failure on the part of the Commissioner to
act on the application within the period
prescribed above, the taxpayer affected
may, within thirty (30) days from the
receipt of the decision denying the claim or
after the expiration of the one hundred
twenty day-period, appeal the decision or
the unacted claim with the Court of Tax
Appeals.

orollary to the foregoing is Section 4.112-1 of
Revenue F julations No. 16 7905, the pertinent portion of
which reads ; follows:

(a) Zero-rated and Effectively z -o-
rated Sales of Goods, Properties or
Services

A VAT-registered person whose sales
of goods, properties or services are zero-
rated or effectively zero-rated may apply
for the issuance of a tax credit
certificate/refund of input tax attributable
to such sales. The input tax that may be
subject of the claim shall exclude the
portion of input tax that has been applied
against the output tax. The application
should be filed within two (2) years after
the clos of the taxable quarter when such /
sales v ‘e made.






















































