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ifnlz is s petition to review the declasion of
respondent Corsissioner of Interns] leverus holiing
petitioner llsbie for deflolency frorchise tex and
surgharge ir the cum of #32,5%3.,06 for the period
fron July 1, 1956 to Desesber 31, 1960, plus the
swount of My, B20.0% representing .lleged erroneously
refunded Cranchise tax, or ¢ total of F37,353.10.

fetlsicner 1z the owner and onerator of the
fural Slsctrifliestion Corporutlomn = & publlie utility
whleh geserates and suprlies eleetrie light, neat
and power in the smnleipulities of Sta, Jruas, lgos,
Bancalany, ‘adadn and Malalagy Frovines of Javeo,
Opigimily, on Bovember 1%, 1947 petitioner obtained
e munieipsl franehise under iAot No, 667 which provides
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life of said franchise,

From the atart of his opération, petiticrer had
been paying a franchise tax of 95 on hils gross asrne
ings bused on the aforesnid framchise,

On Jura 19, 1960, Republie ict ko, 301% wus
anacted, gronting petitioner a franchise for slectrie
Light and power subject to the terms and coniitions
of iot Mo, 1635, as smended, vhich provides s franchise
tax equal Lo Z¥ of his gross ssrnings for electric
gurrast sold ander sald frunchise, Despits the new
rats of 25 praseribed fn his leglslative franchise,
petitioner contirued %o psy only the 14 franchise tex
provided inm his sunicipsl frenchise

On august 11, 1961, besed upon the letters and
reconmend.tions of the General suditing Office dated
November 16, 1960 and July 19, 1961, respondent sssessed
petitioner the total arount of ™,826.10, as defleleney
franchise tax and surcharge froz aApril 1951 to Jecenber
1960, Llnglusive of the smount of #4,820.,0%, representing
alleged erronecusly refunded frenchlse tax. The detuils
of the gsll azsessment are stated in the nforesail
lettar of sugust 11, 1961 thust
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tax of 2% petrosctive to the date of the origim:l
freocehise, This ssendied petition was sdeitted In
open Uourt on february 10, 196% and, on February 20,
196k, an assended snswer thereto was filed by res-
ponient,

With respect to the first lssus, that i3, prese
eription in commectlon with tha period fros July 1,
1956 to Jume j0, 1957, it 1z ot sontroverted thet
roturns wers Clied by petitionsr and they were neither
false nor fraudulsnt. ihs preseriptive pericd is there-
fore ¥ years counted frem the riiing of the return
(Seotlon 3131, fatlosal Intermal Heverue Code). The
retupn for the months of July, Angust and September,
the third gquarter for 1956, by lsw should have been
filed on Gotober 20, 1956 and it 1s from this dabe
that preseription started lo run, Froo Uetober 20,
1956 to Angust 6, 1962 when the revised and final
apsessment wus issued 5 yéors, 9 momths und 17 duys
elapsed, However, petitiorer filed a reguest lor
reconsideration on Japtember 21, 1961, The time that
elapsed from this date ®o August 6, 1962 & period
covering 10 months ond 16 deys, should bLe deducted
fros the total ;rescriptive peried of 5 yesrs,? months
and 17 days (Comm, of Int, dev. ve. Sison, 7 SURA B84;
Guerol vs; “oll. of Int, Hevey & 508A 30% Nepublie wvs,
Lopen, 7 CRA 5665 Ten Guan va, Fable, 2% S0RA 93),
the result is that the finel nssesssent of August 6y
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1962 was =aie in b years 11 wonths and 1 dsy, whieh
is within the prescritive jseriod of § yosrs.

In the second iscues respondent tries to racover
the sum of %,820,0k wnlch wus wllegedly refunded
erronecunly to petitiorer ss overpayment, GSuch 2
desand ip in the maturs of 1 gusessaent snd tha jrese
criptive perleod thersol 1s counled from the return of
the tax imvelved therein (Ilsgan ‘lectris & lIee Flant,
Ing, vs: Comn. of Int, ligv., CTh Cuse lo. 1178, May 8,
1968, affirmed In S.dc Nop 1=23089, fept. 30, 1969,

' 29 GuRa 63%y Ousgus Tlewvtris Plant 0gy 120 V. Comle
of Ent. Kew,y CLA Case %o. 1175, Muge 29, 196N, =fflymed
in G, R, Po, L=23611, april 24, 1969, 19 00 720, 796),

Ihe vecord shows thet thls refund waan =pde by

Irepsury Warrsut llo, Be0G{ly 15 dated Jamuary 22,

1959, No evidence Ilu teen jreseited YWy retitloner

a8 to the dute whan the return of the taxsa sadbjeot

of the refundi was filed or should have been Plled,
Bridense oa this peipt would 4llow t:hll Lourt to deters
uine Af the right of the goverrmest to recover the

sus in guestlon hud preseribed when the assesszent of
sugust 11, 1961 was issued, fe who asserts presoripe
tion us a defense rust prove snme and in this vespest
patitionsr fallod. - |

Wa come now to the rete of franehise tax sppliezdls
to this ecase. PFetlitlorsor Lusiste that 1t ghould be
14 as urovided 15 his sunteipdl franehise while rese
ponient olsims that the rete should be 5 as jrovided
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in Section 259 of the Tex Code ms pmerded,

It sppesrs thut on Uetober 1, 1946, Seetion 259
of the Tgx Uode wus sawnded by Rapublie iet So, 19
relsing the frunechise taux to % erd exprozsly making
same apvlicebis to "ull exdsting snd Muture frenchise,”
A proviso of Lhe sgectlion ny goendel ls to the offect
that franchise owners whose ranchise provide for a
different rate sh-ll pay the hlgher rute, whichever
pay be highar, unless the yrovisions of the speelal
franchise preclude: the izpesition of such higher vate,.
Petitiomme's franchise is eim of Lhe muss of munlelpal
Crenohiges grante! unier ‘ot 667 with lower ratles
stipulatad, 4 pumber of sush Tranchlses were brought
to Sourt on the very sume lssue nov befors us, te
wit? the spplicability of the higher rete of 91 oros
vided by sald deetlon 259 to suck fronchises. In
thege ceses, loa !lin vs, Duvid, 105 "™il, 783; leus
Eleotiic vs, CoZals et aloy 19 3004 6123 Cuague
flectrie vs. Uoll,, 19 5084y Bolangs Power Mlant So.,
Ine, vs, Uoom, of Int, Rev., 0.t fo, [=20499, June
30, 1965, tha Juprems Court vruled that the frscchise
oupeps therec! are subjeet to the higher rate of 53
begsuse the provicions of thalr frenchiges do rcot
preaindes the imposition of the higher rate of 58,
In the light of sald raling, meedlasz to suy, plt@-
tioner’s franchise is subjest to the 5F rate provided
in Seetion 259 of the Tax Code right from the approvel
of their sunielpsl franchise.
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Upon the effectivity of fJepubllie ‘et Ho. JOIH
on June 19, 1460 which had prospectlve effect, the
rete applicable to petitlonmer was 27 as provided
thereini the rate of 28 provided in said net super-
seded Seotlon 299 of the Iax Uode as far as jetitioner’s
franchise ls coneermed (Olaz dlectrie vs, Coms, of
Int, %ev., Celeie Cuse No, 1628, September 30, 1968),
However, bLeocnuse of the effectivily of Hepublie Act
Bo. 3929 reliteruting the 25 provided in Republlie Aot
Ba. 301% and providing further that sueh rete is
retroactive as of the grant of the origimsl municipal
franohise, petitioner should pay this rate for the
tax irvolved in fhe sssessment now gubject of
controversy.

Respondent contends that the tex in question wes
"due and peyable ms early as August &, 1962, prior to
the smpetoent of Hepublic Aet 3U29" hempe the prouvisions
of the latter low is not applicable therete, This
question is mo longer one of first lmpression to thia
Sourt, In the case of Lingsyem Uulf Eleetric Fower
Soyy Ine: ve, Commissioner of Intermal Sevenua, Colsds
Cuses bos, 581 and 1302, it appesred that petitioner
thereln obtalned mumlcipel Crarchlses in 1946 to
operate an slectrie pover plant Lo serve the municle
palities of Lingayen ard ‘lomalay providing a rute of
2%; Subsequently, the Jommlssionar of Inborral devenue
nssessed him at the rete of 5§ as provided in Jeotlion
2959 of the lax Jode and petitloner brouzht the guestlon
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Uross recelints per audit. ;. ,
28 tax dus thereon, . , - « »
legss Amount pelid, 4 5 ¢ o o »
M g o @ 0 @4 0 = = & @ ]
ﬁ-ﬂﬂla ‘mrﬁ.icltqﬂ 1.

Tax erronsovaly refunded iiba 2004
TOTAL AMOURE !.H}ll. 0O a s e o8 139’*{:“

WHEABFORK, the decision appesled from is hereby

g GROBRED.
Joezon Sity, May 10, 197%.

RAMGE Lo AVAMCESA
tesopolzte Judge

Wk CONCUN S
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BEZANISIAD Mo ALVAREE .
hssoulzte Judge /

modified and setitisner ordered Lo pay to responient
Sorcissioner of Internc] Heverme the sum of 12,99%.86,
representing defielency franchise tax and surcherre
for the period from July 1, 1956 to December 31, 1960,
and return of amount erromecusly refunied, Without
pronguncerent as to ocosts,



