REPURI. V¢ OF THUF PHILIPPIRNES

COURT OF TAX AFTFALS
QUEZOR CITY

FAFER INNDUSTRIES CORFORATION
OF THE PHILIFPIMES (P10C0OP),

"etitimner ,

- versus C.T.A., CNASE Mg. <924

RAMOMN J. FARDOLAN,

FPespandont,

L e :
| ) = = x 3 x r i

The parties cone hefore this oourt,  prayinng
for the detrrmination of the propor olassification
of the goodes under the provisions of the Tarif(f and
Customs Code, under ohiaoh petitioner s dmpor Led
ehipment of intey s~ ~bee ]l cby appinnaes fal s,

A perueal of th= yecord- of thie care shovee Phe
following to be thn pertinent fact= involueits

1. et it imnmys i A ITRRY vy oy o e
corporation eristing vder FPhilippine 1aves

“ In September o 1780, potitionoe impor bed
from Fat=umava Cn., Ltd. of VFohe, Jepan, 7% shkids
of interlake «teel strappings with a net vedight of
80,000 kilograms. Thie steel strappings =hipment
which is covered by Fotry NMa, BATACR0), arrived in

the port of Risliaq, “Swigan del S on Qotoher &,
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1790, O Preveey il (AT ST | I a6

TROMSFORT V- 1407

RN Fotitioner filed an Abstract Import Pk
and Internal Revenus Cexzlac ation cOovering thes
auhject (=t ol mppinns) ehipment, therein

declaring the ©ame {for purposes of  paving custome
duties and other taos, wunder Lthe Tar iff Heading
TG (alloy wlesl  sned high cairben steel in the
foarms mentioned in Headinpogs Po. P30489 and 73,004,
Under thi= Tariif clar=ification, potitioneyr ' s
cargn is subimrct to s 10 ad valorem duty rate, and
the customs duty, ton and other charges due on it
total 83,290,005

4. Fhe (I l:;it:’;(".\r' of Customs of the Fort of
Eislig, Surigan del Sur disoagreed with petitioney”
classification of th2 stecl strapping cargo, and
instead clas-cifiod 10 ey Tarifi Heading 732.10R
{eold-retled hivap anst =ty ip of diron or stesl), ta
which a 2070 a4 .alorenm pate of duty  applieces,
Consmeqguently, politivoger was  required  to pey A
total of PL2, Dol as duty, e and  other
charges. P b b ionyey paid this ammur t, whcteys
protest, on Hosember 17, 19803

3. (n Decemb-or 1, 152302, petitioner filed a

formal protest wilth the Tolloctor of Customs of the

Fort of Rizlig, Suwigeo del Gur, protesting the

q/“[/ﬁ
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alleged "erroneous and unreasonable valuation and
consequent imposition of excessive and unreasonable
customs duty based on 3F0J Ad Valorem rate on
imported carbon steel strapping covered by Entry
No. B-&946(80)Y"; and praying that the said Entry "be
reliquidated and recomputed” and the amount of
PB?,503.00 representing alleged excess payment by
it of tax and other charges and fees, be refunded;

&. On February 27, 1981, the Collector of
Customs of the Fort of Bislig, Surigao del Sur
dismissed the December 1, 1980 protest for lack of
‘merit, declaring the "classification of the subject
steel strapping under heading 772.12B at Z0% ad
valorem"” to be in order;

7. Fetitioner filed an appeal with
respondent from the Collector of the Fort of Rislig
February 227, 1981 decision. O December 4, 1981,
respondent dismissed petitioner’'s appeal and
affirmed the February 27, 1981 decisioni and

a. On February 15, 1981, petiticner filed
its "Petition for Review" with this court, praying
for the setting aside of respondent’s December
4,1981 decision, the reliquidation of Entry HNo.
B-696(80), and the refund to it of P8%,505.00,
representing an alleged excess payment of duﬁies

and tauxes.

11-C
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The lone iscsue presented to the court Afor
determination ists Under what tariff heading does
petitioner s shipment of interlake steel strappings
covered by Entry HNo. BE-696(80) fall?  In
particular, should it be classified under Tariff
Heading Nn. 72.12B as petitioner insists,—or under
Tariff Heading No. 73.13 as respondent contends?

The court finds merit in the position of the
respondent.

Section 104, Schedule XV, Chapter 73 of the
Revised Tariff and Customs Code deals with "Rase
Metals and Articles of BRase Metalg", particularly
"Iron and Steel and articles Thereof". Heading No.
73.12B covers and imposes a 304 ad valorem rate on:

"Cold—-rolled hoop and strip of iron
or steel.”

On the other hand, Heading Ho. ?3.15 covers and
imposes‘a 10% ad valorem tay on:
"Alloy steel and hiah carbon steel

in the forms mentioned in heading Nos.

73.06 to 73.14."

Crucial in the court'se determination nof the
issue now before it is not the undisﬁuted assertion
of respondent that subject steel gtraﬁpings %}é
cold-rolled hoop‘ or Et?ip steel.’“ ‘Iﬂétead, 'Sy

reason of the above-guoted Heading No. 73.1%, what

is pivotal is the aquestinn of whether or not such

an- o
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strappings are alloy or high carbon steel in the

form of cold-rolled hoop or strip,. for as

petitioner correctly argues in its "Memorandum":
"1t is very clear that under (Tariff

Heading Mo. 73.15), the articles covered

thereunder may be in the forms mentioned

in headings nos. 77.06 to 73.14, i.e.,

they could bhe hoops and strips of iron or

steel, coated or uncoated, they could be

used for hooping of boxes, casks and

containers, and they (could) have the

thickness and width conforming to the
definition of hoops and strips, but as

long as they are of alloy steel (or) high

carbon steel, they must be classified

under Tariff Heading Mo, 72.15% at 107 ad
valorem rate of duty." (Memorandum, page

4, C.T.A. Fecords, page 161).

Pertinently, according to the Explanatory Notes to
Heading Mo. 77.12, the =aid beading does not cover,
among other things, "hoops and strip alloy or high
carbon steel”.

That the suhiect strappings are not hoop and
strip alloy steel is clear and undisputed by both
parties to this case. Therefore, the court will
focus on petitioner’'s contention that the
strappings are made of high carbon steel.

Fetitioner anchors itse contention on two
arquments: first, that the wuse to which the
strappings are put (as determined by respondent),
which is to tie together finished plywood products

into bundles of several sheets, shows that the

strappings are highly tensile and resistant to

M- €
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breakages, and are, consequently, of high carbong
and second, that the HMNatiomal Institute of Science
and Technology or the NIST, has allegedly found the
subject strappings to bave a "predominant weight of
high carbon steel”.

Fetitioner's tensility argument augurs well
for its cause, for the Explanatory Notes to Heading
No. 72.18% atates, in part, that:

"wux High carbon steels have great
tensile strength and bardness and are
therefore u=ed for springs, cutlery,
tools, eto. Mxu".

However, it does not follow that since the
strappings are tensile, then théy are necessarily
high carbon steel hoops and strips. Such
conclusion may only be drawn 1if it is shown that
the subject strappings conform to the technical
definition of high carbon steel given under Section
104, Chapter 73(e) of the Revised Tariff and
Customs code, thus:y

"High carbon ste=l (heading No. X.15):

Steel containing, by weight, not
less than 0.46% nf carbon and having a
content, by weight, less than 0.04% of
phosphornua  and sul fur taken separately
and less than 0.07%4 of these elements
taken together."

Fetitioner fails tn make such showing.

Fetitioner makes much of the alleged findings

of the National Institute of Science and Technology

97 F
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or NIST, that the subject steel strapping has a
"predominant weight of  high carbon steel”,
Fetitioner presented in evidence as Exhibit "F", an
uncertified photocopy of what it claims to be the
"Certificate/Report on the Result of the laboratory
test conducted by the Mational Institute of Science
and Technology on the imported ans local steel
strappings”, for the purpose of showing "that the
subject imported carbon asteel strappings bhave a
higher tensile strength because it is a high carbon
steel classified undgr Tariff Heading 75,15,

The exhibit canmnot be given any weight by the
court.

Accaording to  Rule 130, Section I of the
Revised Rules of Courte

_ "Sec. X: Original document must be

produced; exceptions. - When the subject

of inquiry is the contents of a document, -

no__evidence shall be admissible other

than the original document itself, except
in the following cases: S

(a) When the original has been lost
or destroyed, or cannot be produced in
court, without bad faith on the part of
the offeror;

(b) When the original ias in the
custody or under the control of the party
against whom the evidence is offered, and
the latter fails to produce it after
reasonable notices

(=) Vhen the original consists of

numerous acrountsa of other dotuments
which cannot be esamined in court

91- &
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without great loss of time and the fact
sought to be estabhlished from them is
only the general result of the wholey and

(d) When the original 1is & public
record in the custaody of & public officer \
or is rerorded in a public office.”
(Underecoring supplied)

Petitioner obviously cannot anchor its failure to
produce'the original of the alleged MIST report on
paragraphs (b)) and (c) above quoted. It such
failure falls under evceptionn (a)y, then it should
have complied with the provisions of Rule 120,
Section 5 of the Revised Rules of Court, thus:

"Sec. 9. VWhen original document is
uwnavailabhle., ~ bhen the original document
has bheen lost or destroyed, or cannot be
produced in court, the offeror, wupon
proof of its exxecution or existence and
the cause of its unavailability without
bad _faith_ on_his_ prsrt, may prove its

contents by a copy, or hy a recital of

its contents in =Ome authenticated
. document, o by the testimony of
witnesang in the order stated.":

(Underscoring supplied)
Clearly, although it is permitted (under Section 5)
to prove the contents of the alleged MNIST repart by
a copy thereof, petitioner must first present proof
of the original’s enecution/existence and of the
cause of its unavailability. FPetitioner did not
conform with such prerequisite duty, and therefore,
cannot submit a photostactic copy of the alleqged
NIST report to prove the carbon content of the

subject shipment.

970 -H
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On the other hand, if petitioner’'s inability
to produce the original of the alleged NIST report
is made to fall wunder Rule 130, Section 3(d),
quoted abhove, then Rule 130, Section 7 of the
Reviged Rules of Court applies.

"Sec. 7. Evidence admissible when
original_document is a public record. -

When the original of a document is in the
custody of a public officer or is
recorded in a public office, its contents -

may be proved by a certified copy issued

by the public officer in custody

thereof." (Underscoring supplied)

Therefore, petitioner’'s uncertified photocopy
of the alleged MNIST report (Exhibit "F") cannot be
admitted as evidence of the alleged original’'s
content.

Clearly, petitioner failed to follow the
proper procedure in having the alleged NIST report
admitted.

As an aside, the court notes that even if
Exhibit "F" were properly admissible in evidence,
it 8till would not be given evidentiary weight for
the following reasons:

1. Although it was offered in evidence to
show that the aubiject strappings "have a higher
tensile strength because it is a high carbon steel

classified under Tariff Heading 73.15%", the exhibit

does nothing of the =sort. The imported sample

=

77- L
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tested was found to have a higher tensile strength
than the local sample, it is true; but, both local
and imported strapping samples tested were found to
have identical ©.1% carbon content. Therefore, it
fails to show any connection between carbon content
and tensilitys

2. ~Although the 0.1% carbon content falls
within the measurements required by Chapter
73(1)(c) of the Revised Tariff and Customs Code for

high carbon steel, the other requirements therein

contained - regarding phosphorous and sulphur
content - are not shown to have been met:
=, There is no showing that the imported

strappings sampled by the NIST were taken from the
subject shipment. In this regard, it must be noted
that the samples tested were submitted by
petitioner to NIST on September 23, 1985, nearly
five years after the subiect strappinas arrived in
the Fhilippinesj and

4, The remarks in the report specifically
state that the same is "of no value uxx» as basis
for Tariff or Customs classification of imported
commodities".

The court also notes that petitioner, in its

"Memorandum" states, in arqguing its position, that:

G4 -
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"o alson, the subject shipment is of the same
type of steel strapping which petitioner had
imported from Japan sometime in June, 1985 which
the Bureau of Customs assessed under Tariff Heading
7EXZ.13 at 10% ad valorem rate of duty" (Memorandum,
page 893 C.T.A. Records, page 162).

The court refuses to give credence to this bare
allegation of act by petitioner, as there is no
showing at all that the subject strappings and
those imported in June, 1985, are of the same kind
and quality.

| From the foregoing discussion, it can be seen
that petitioner has failed to show that the subject
strappings are of high carbon steel, as the term
igs defined under Chapter 73{(e) of the Revised
Tariff and Customs Code. Consequently, the subject
strappinas are not alloy or high carbon steel in
the form of cold-rolled bhoop and strip, which fall
under Heading No. 73.19. Instead, they are cold-
rolled hoop and strip, and are subject to 30% ad
valorem tax under Heading No. 73.128, as respondent
asserts. | |

WHEREFORE , in view of the foregoing

considerations, the court hereby DENIES the

17- K
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Fetition for Review, and AFFIRMS the

petitioner’'=

respondent Commizsioner dated December 4, 15681,

S0 ORDERED.

Quezon City, Metro Manila, March 15,,1992.

iy
,'/\-— .
CONSTANTE £. ROAQUIN
Azsociate Judge

I CONCUR:

ERNESTO D. ACOSTA
Fresiding Judne

CrErrw YT ¥ T 8 e T X TS

I hereby certify that this decision was

reached after due conzultation betwesen the members

of the Court of Tay Appesals i accordance with
Section 1%, Article VITI of the Constitution.
ERNESTO D. ACOSTA

Fresiding Judge
Court of Tax Appeals



