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On February 8, ™111, petitioner filed with the BIR Large
Taxpayer Division its administrative claim for issuance of 1. C
pertaining to its alleged unutilized CWT for calendar years 2008 and
2009 amounting to 102 ~10,569.00.

In order to stop the running of the two-year prescriptive period
and to preserve its judicial medy, petitioner fi' 1 the instant
Petition for Review with this Court on April 7, 2011.

In her Answer’ filed on June 7, 2011, respondent interposed
the following Special and Affirmative Defenses:

"9, Petitioner’'s a 2ged claim for refund is subject to
administrative routinary investigation/examination by the
Bureau of Internal Revenue.

10. Petitioner miserably failed to show that the
amount One hundred Two Million Two Hundred Ten
Thousand and Five Hundred Sixty Nine Pesos
(Php1C™ 210,569.00) for calendar years 2008-2009, being
claimed by petitioner pertains to excess or unutilized
creditable withholding tax (CWT.

11. Petitioner is not entitled to a refund because it
failed to comply with the requisites for refund of CWT
under Section 204 and 229 of the National Internal
Revenue Code (NIRC) of 1997.

Section "9 (Recovery of Tax Erroneously or
Illegally ~ollected) of the NIRC states that:

‘No suit or proceeding shall be
maintained in any court for the recovery of
any national internal revenue tax hereafter
alleged to have been erroneously or illegally
assessed or collected, or of any penalty
claimed to have been collected without 9.

* Exhibits “F” and “F-1".
> Docket, pp. 51-57.
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authority, or of any sum alleged to have been
excessively or in any manner wrongfully
collec 1, until a claim for refund or credit has
been filed with tt Commissioner; but such
suit or proceeding may be maintained,
whether or not such tax, penalty, or sum has
been paid under protest or duress.

In any case, no such suit or proceeding
shall be filed after the expiration of two (2)
years from the date of payment of the tax or
penalty regardless of any supervening event
that may arise after pay 1ent: Provided,
however, That the Commissioner may, even
without a written claim therefore, refund or
credit any tax, where on the face of the return
upon which payment w 3 made, such
payment appears cle ‘ly to have been
erroneously r-'d.’

Section 204 (Authority of the Commissioner to
Compromise, Aba. and Refund or Credit Taxes) likewise
provides the following:

‘C. Credit or refund taxes erroneously or illegally
received or penalties imposed wi out authority, refund
the value of internal revenue stamps when they are
returned in good condition by tt  purchaser, and, in his
discretion, redeem or change unused stamps that have
been rendered unfit for use and refund their value upon
proof of destruction. No credit or refund of taxes or
penalties shall be allowed unless the taxpayer filed in
writing with the cmmissioner a claim for credit or refund
within two (2) years after payment of the tax or penalty:
Provided, however, That a return filed showing an
overpayment shall be considered as a written claim for
credit or refund.

XXX XXX XXX

12. There are three conditions for the grant of a
claim for refund of creditat’ withholding tax: 1.) the j
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claim is filed with the CIR within the two-year period from
the date of payment of the tax; 2.) it is shown in the
return of the recipient that the income payment received
was declared as part of the gross income; 3.) the fact of
withholdir~ is established by a copy of statement duly
issued by the payor to the payee showing the amount
paid and the amount of the tax withheld therefrom.
(BANCO FILIPINO vs. CA, CTA and CIR, G.R. No.
155682, March 27, ~707.)

13. Petitioner stated in its petition before this
Honorable Court that the subject of its claim for issuance
of Tax Credit Certificate are alleged unutilized CWT of
Forty Four Million Two Hundred Eighty Eight Thousand
Eight Hundred Sixty Five Pesos (Php44,288,865.00) for
the first, second, third and fourth quarters of 2008 and
unutilized CWT in the amount of Fifty Seven Million Nine
Hundred Twenty One Thousand Seven Hundred Four
Pesos (Php57 ~~ 1,704.00) for 2009. Corollary thereto, it
filed its administrative claim for refund with respondent
on February 08, 2011 covering the CY 2008 and 2009, in
an aggregate amc it of One hu ired Two Million Two
Hundred Ten Thousand and Five Hundred Sixty Nine
Pesos (Php102,210,569.00) while the Judicial claim was
filed on April 6, ")11.

14. Petitioner must show that it has fully complied
with the requisites to sustain a claim for refund or tax
credit of unutilized creditable tax credits as ruled by the
Honorable Supreme “Hurt in £ JACINT™ GF~*'P, INC.
VS. C™R (CTA CASE NO. 4971, APRIL 5, 1995) AND
CITIBANK N.A. VS. COURT OF APF~4i~. ET AL.
("4~ PHIL. 695. 1997) These requisites are as follows:

a). That the claim for refund was filed
within the two-year period;

b). That the fact of withholding is
established by a copy of a statement duly
issued by the payor (withholding agent) to the
payee showing the amour paid and the
amount of tax withheld therefrom; and g









DECISION
CTA CASE NO. 8262
Page 8 of 20

pertaining to its excess or unutilized CWTs for CYs 2008
and 2009?”

The enumerated issues can be sur mnarized as follows:

“"Whether or not petitioner is entitled to the issuance of tax
credit certificate in the amount of £102,210,569.00, representing its
purported excess and unutilized creditable withholding tax for
calendar years 2008 and 2009.”

In claiming unutilized creditable withholding taxes, Section 76
of the NIRC of 1997, as amended, provides specific requirements
before a refund/tax credit certificate may be issued, to wit:

“SEC. 76. Final Adjustment Return. - Every
corporation liable to tax unc - Section 27 shall file a final
adjustment return covering the total taxable income for
the preceding calendar or fiscal year. If the sum of the
¢ arterly tax payments made during the said *~ <able year
is not equal to the total tax due on the entire taxable
income of that year, the corporation shall either:

(A) Pay the balance of tax still due; or

(B) Carry-over the excess credit; or

(C) Be credited or refunded with the excess amount
paid, as the case may be.

In case the corporation is entitled to a tax credit or
refund of the excess estimated .arterly income taxes
paid, the excess amc 1t shown on its final adjustment
return may be carried over and credited against the
estimated quarterly income tax liabilities for the taxable
quarters of the succeeding taxable years. Once the
option to carry-over and apply the excess quarterly
income tax against income tax due for the taxable
quarters of the succeeding taxable years has been made,
such option shall be considered irrevocable for that
taxable period and no application for cash refund or
issuance of a tax credit certificate shall be allowed
therefor.” ¢z~
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3. The income upon which the taxes were withheld must
be included in the return of the recipient.?’

Anent the first requisite, the applicable provisions of the NIRC
of 1997 are as follows:

“SEC. 204. Authority of the ~ommissioner to
Compromise, Abate and Refund or Credit Taxes. — The
Commissioner may -

XXX XXX XXX

(C) Credit or refund taxes erroneously or illegally
received or penalties imposed without authority, refund
the value of internal rev we stamps when they are
returned in good condition by the purchaser, and, in his
discretion, redeem or change unused stamps that have
been 1 1dered unfit for use and refund their value upon
proof of destruction. No credit or refund of taxes or
penalties shall be allowed unless the taxpayer files in
writing with the Commissioner a claim for credit or refund
within two (2) years after the payment of the tax or
penalty: Provided, however, That a return filed showing
an overpayment shall be considered as a written claim for
credit or refund.”

“SEC. 229. Recovery of Tax Erroneously or Illegally
Collected. — No suit or proceeding shall be maintained in
any court for the recovery of any national internal
revenue tax hereafter alleged to have b 1 erroneously
or illegally assessed or collecte or of any penalty
claimed to have been collected without authority, or of
any sum alleged to have been xcessively or in any
manner wrongfully collected, until a claim for refund or
credit has been duly filed with the Commissioner; but
« :h suit or proceeding may be maintained, whether or
not such tax, penalty, or sum has been paid under
protest or duress. }./

17 Section 2.58, Revenue Regulations No. 2-98, as amended; Citibank N.A. vs. Court of Appeals,
et al, G.R. No. 107434, October 10, 1997; ACCRA Investments Corporation vs, The Honorable
Court of Appeals, et al., G.R. No. 96322, December 20, 1991.
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In any case, no such suit or proceeding shall be
filed after the expiration of two (2) years from the date of
payment of the tax or penalty regardless of any
supervening cause that may arise after payment:
Provided, however, That the Commissioner may, even
without claim therefor, refund or credit any tax, where on
the face of the return upon which payment was made,
such payment appears clearly to ave been erroneously
paid.”

It is well-settled in our jurisprudence that the reckoning of the
two-year prescriptive period for the filing of a claim for refund/tax
credit of excess income tax paid/withheld, both in the administrative
and judicial levels, commences from the date of filing of the Final
Adjustment Return.’® It is only when the Final Adjustment Return
covering the whole year is filed that the taxpayer would know
whether a tax is still due or a “und can be claimed based on the
adjusted and audited figures.*®

The present claim covers calendar years 2008 and 2009 for
which petitioner filed its Annual Income Tax Returns on April 15,
2009%° and April 13, 2010%, resp :tively. Counting two years from
these dates, petitioner’s administrative claim filed on February 8,
2011%%, and the ¢ “sequent appeal via Petition for Review filed
before this Court on April 7, 2011 fell within the two-year prescriptive
period. Clearly, the first requirement has been satisfied.

As regards petitioner's compliance with the second requisite,
the Court of Tax Appeals £n Banc in the case of Mermac, Inc. vs.
Commissioner of Internal Revent > ruled that claims for refund
involving cre ““table tax withheld shall o y be given due course upon
submission of BIR Form No. 2307 issued by the income-payor to the
recipient-payee, to wit: 71

8 ACCRA Investments Corporation vs. The Honorable Court of Appeals, et al., G.R. No. 96322,
December 20, 1991; Commissioner of Internal Revenue vs. TMX Sales, Inc. and the Court of
Tax Appeals, G.R. No. 83736, January 15, 1992; Commissioner of Internal Revenue vs. The
Philippine American Life Insurance Co., et al., G.R. No. 105208, May 29, 1995.

S Commissioner of Internal Revenue vs. TMX Sales, Inc. and the Court of Tax Appeals, G.R. No.
83736, January 15, 1992,

20 Exhibit “C".

2L Exhibit “*D".

2 Exhibit “F-1",

2 CTA EB No. 699, July 27, 2011.
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2008. As found by the Independent CPA, the amount of
?1,452,575.57 rep sents CWTs supported with BIR Form No. 2307
but were not claimed by petitioner.”> etitioner did not provide a
detailed breakdown of the amount of £1,452,575.57; thus, it cannot
be ascertained which portion thereof formed part of the CWT of
P44,359,207 2. Considering that petitioner cannot claim beyond
what was declared in its Annual Income Tax Return and what was
prayed for in the Petition for Review, the amount of £1,452,575.57 is
a proper deduction from petitioner’s claim for CY 2008.

In order to comply with the third requisite of proving that the
income upon which the subject taxes were withheld was included and
reported in its Annual Income Tax Returns for calendar years 2008
and 2009, petitioner presented its General Ledger®®, Schedules of
Creditable Taxes Withheld on Sale of Services and Properties and
Lease of Proj ties?”’, Summary of Rental Income®®, Summary of
Directors' Fees®, Summary of Other Income®, Summary of Proceeds
from Sale of Land, Net of Cost®, Summary of Proceeds from Sale -
Other Asse*- Net of Cost?’, Schedule of Comparison of Payor's
Name and Amount of Income Payment Between Schedule of
C litable Tax Withheld At Source and Summaries of Rental Income,
Directors' Fees, Other Income, Proceeds from Sale — Land, and
Proceeds from Sale - Other Assets®®, Schedule of Comparison of
Payors’ Name and Amount of Income Payment Between Summar ;
of Rental Income, Directors' Fe ;, Other Income, Proceeds from Sale
- Land and Proceeds from ~ile - Other Asset, and Official Receipts,
Credit Memo and Bank Statements®, Schedule of Computation of
Taxable Income for CY 2008%, and Schedule of Computation of
Taxable Income for CY 2009%.

A perusal of petitioner's ~1nual Income Tax Returns for
calendar years 2008 and 2009 shows that petitioner reflected the
following gross income: ;@

% Exhibit “"AAA”.

% Exhibits “U-17, “W-1", “X-1”, “Y-1" " 2-1", “AA-1", “BB-1”, and “CC-1".
27 Exhibits “J”, “K”, and “L".
28 Exhibits “V” and “AA”.

2 Exhibits “W” and “BB".

3 Exhibits “*X” and “CC".

3! Exhibit “Y”.

32 Exhibits “2” and “DD".

33 Exhibit “EE".

3 Exhibit “FF".

3 Exhibit “GG".

3% Exhibit “"HH".
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Pursuant to Article VIII, Section 13 of the Constitution, and the
Division Chairperson's Attestation, it is hereby certified that the
conclusions in the above Decision were reached in consultation
before the case was assigned to the writer of the opinion of the
Court.

ROMAN G. DEL ROSARIO
Presiding Justice



