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RE!1',IC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

LASTERN LATEN LUN AUSTRALAGLA
and CHANA TELLGHAPH CLWMPANY LTD.,

Petitioner,
- versus - CeTeAs CASE MU, 2498
THE CUNMISSLUNLA OF INTERNAL
AW EVEINUE, .
nespondent,
:-n.‘--ﬁ---occoax J//G/-?‘{'

DPECISION

Petitioner, a foreign corporation whelly owned by
british nationals, is engaged in lnternetional tele=
connunications, By a Acyal Lecree of the ‘panish Governe
sent dated kaich 30, 1698, petitioner was given & con=
cession for the construction, operation, and maintenance
of submarine telegreph cable izon Hongkong to Manila seo
that communication between the Pnilippines and the cutside
world was effected,

un June 21, 1952, leng after the seld concession had
expired, republic »ct No, BUE was approved granting to
petitioner herein a legislative framchise "“to land,
construct, maintain anu operate at Manila im the Philip:-
pines a submerine telegraph cable connecting Manila with
Hongkong". Section & thereof granted to petitioner a tax
eaouption from the payment nf ~2ll taxes whether municipal,
provinclial, or national gxgegt o franchise tax of 5% on
the gross earnings and the tax oa its real property.

Thus «
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be
ten (10) days
of the aecouuts as
mnﬂ.mm

on July 17, 1967, hepudlic et No, JOO2 was approved
ssending Rapublie Act No., 808 by enlarging the scope of
petitioner's MH.‘ Sectlon 1 Shereof provides as
followas

*250TION 1¢ There is granted to
m.im

promulgated Fresidential Decree No. %89 suthorizing the
herein petitioner to tranefer sod sssign the freachise
granted. to 1t uander Hepublie Aet No, 808, as smended by
Hepublic Aet Fo. 5002, to the Hastern Telecommalestions
Phillspines, ince

va Descenber 28, 1971, petitioner received from res-
pendent Comcissioner of intercal Zeveoue a leiter of
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deaand regulring Loe “Uraer to nay 1s lnoome tex lichi-
lities for the yewrs 1265 Lo 1970 smounting to
P7,122,571,60. ore ihau s ysar later on, petitlones rew
coldved on Tebtuwry <4y 177) another lLettor { ros respondent
reguiring the former 1o pay 1te loecme tax lisbiilClies

for tus years 1952 to 1571 amcunting %o P21,523,288.37,
inelusive of BusciaPyes, intoveste, =od comprosis® pelelli.os.
Hespondsat's subseguent letter of dernnd mwodifies, increcses,
and superseces Loue origiusl loccme tax Lisbililties of peti-
tiocaer.

In ddspegarding tha valldity end efitescy of the
legislative Irsccoive 20 the Gex-erenption granted tharelin
to petitioner, recpocceul Cosmissiooer of iulernsl Cevere
relied oi bthe subicrily of Lue decigion ia Sue gase of
'm L ""!‘F«H' June ll., 1',,!:!'3.'. 93 Fpil, 339=-339) and
Artiele Xiv, Geetlon ¢ of tue (onstitutlon thea in foree,
whish provides se [ollgvs: '

alTe ALY, c20. Us 40 {raanhlse, sertifieate

or other forms of suthorisation Lo e

eperatian of u publle uwtiilty shall pe grsnted

exeept to eltizene of tihe Pnilippises or %o

eorporatisas or Sulier entibies organtred uuder

the laws of the sixty per esantux of

the caplitel of which i2 vwned by clilsens of ihe

mupg!nu, sor ehall such franehlsas, certificate

or auiherlisstion ve sxclaeive la casraciar ar fon

a longer than Tifty years. o fraachdse or

rignt L b® jraated to sy ladividusl, [ira, op

tion, sxmept under the ecuditina that 1
e bubjeet sadhizent, alterstion or rapasl
by the Congress wian Lhe ML interest so reguires,

The decision of respondeat on the disputed locore tax
lisbdiities of petitiomer smounting to PE1,523,208.37 for

the yoars 1952 to 1971, lneclusive, was appesled to this

e 30
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Court and assalled on the grounds, among others, thats

&“Mlu“ is not 1isbis for l:ﬂ is
others ste Llncome
emss bessuee’of it fracehive. 2ad said. insome
sessueats are ifawvalld, sull and wvold and
axcdeded his nﬂ':oﬂtr is issuin; them,

£
.

9 The governasnt is enscting R, A, No, 508
and By 4 H0. 5002 and -Aa author patitionsr
:mn:m” ta 18 in satop

e
ﬁ':‘ tie Hwnullhl.m.

f
E
:
:

5 up 26 i |
Dl A s |
2= xx, (Petition For heview, pp. 6
Tae Court decided %o avold a tadios and prolouged
JMtigation on the aswrits of Ghis eare inwaiving v dlie
puted fnecomo U x asEesssonls coverdng u period of Ywenuy
(20) yeswrse Tiw Court om 1%y vwu veldilen, %lerciora,
suggested to the opposing partise Shst Shey file thedr
respective memorandum on the persrowbt :rd prejudiclal
isame of whether or not lepublic iet Fo, 308, rsunended
by Bepublie Act No, 500, 1s fowelld, null sad veld, amd
vicistive of irticle XIV, teetion B of the 1935 Cosstitution
of the Pallipplioss theo in Toree, DJoth papties agres! to the
Propasile '
The secondsry and conceguantisl lssun that mnﬂ it-

2 - 51
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gelf 4u the eveat tiwt the leglslative franchise of petie
tioner 1s deuclered unccnstitutionsl Ls thiss What o the
effect on the declarstion of mullity of netitioner?s
legislative franchise in relztios to the disputed laconme
tax assessoent of P21,523,238,37 fasued by tae resjondent
Commissiongr of Internsl Revame?

Deviating from the prejudieisl and secondary issuss
stated abowe, respendant assaile? and questiionsd tha right
of petitiongr %o mairtain this suit in the Court af Tax
Appeals beesuse of tue nrohibition contalned undar loetion
69 of tia Corporstion Lew whleh grovides ss follows:

SiLe 69, No corporallion or corpo-
ratlon formed, or exis Bader aay
lave sther than of the

shall
be perwuitied to transaet busloness u-m.ur
pines or mafntatin by iteslf or nay emlt
dGEr e

mmmu mlmMIMu:rn-

:'limnu : XX ﬁm 5. ﬁm’i‘:“?‘ﬁ)

The faregolng provirions should be resd in relaticn to
dection 11 of Nepublie 4act Na, 1125 which providss that
meunwmmtmmwmmt
b7 & desistom or yuling of ths Comsiesicner of Internal
Aovaaue may file an sppeal in the Court of Tax Appeals
within 30 days alter receipt of =uch decision or ruling,
This Court exercises augiuilive acasbiake JArisgiction to
soviow by appesl tiue declsions of the Cormisslongr of
internal Hevoue in eases lavolving dlsputed essesssents of
N7m (500 Gaee 7y Hepy Act Mo, 1123)

ihe probibition contuined under Seotion 69 of the
mtmm,mmmwmmm

P :f 52
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wmrmmuw urpuumorsnxm

does not bar petitioner, s foreiga corporation not regis-
tered with the Securitles snd Exchange Commisslon, from
dafending 1ltselfl vhen sued becsuse in essence and effect

an appeal by a taxpayer to tae Court aof Tax Appeals is not
an originsl setion but a contimuation of the proeeading
began and instituted againet 4t by the respondent Come
missioner of Internal Mevenus, Consequently, we find no
valid justiffiestion to desist from taking cognizance of this
appeal and reselvin; thz controversial issues involved there-
B .

Petitioner contaends that the leglislastive franchise
granted to it under Republle sct Ho, 808, as sméended by
Republic iet Ho, 5002, is constitutional and therefore
valid, operstive sad binding., In support of its costention,
petitionar eited with emphasis sad appreval the opinion of
the then Seeretary of Justice, Hon, Roman Czeeta, dated -
Septesber 11, 1946, ia his indorsesent on the applicatieon
of hereln petitioner for the operstioa and maifttenance of
an overseas telecommunicstion system. The sald offielal
sustained tue view that petitioner is & pubdlic utility
corporation but it is nmot so within the purview of the

m.mpan Coustitution vecamuse LL L5 sozacsd Jo iuslngess
aid opinion i3 reproduced hersunders
u.l.unr in the service of
eneral publiec h- aduzitted that tihe
cant is 3 hhe wtility, Vide 52 Ame Jur.
9] Coda 1 lu, also psgl & of attached deod

»r 53
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of concession granted by the Spanish Government
in 1898. -

Counsel for the applicant contends, however,
that the term 'public utility® as used in the
constitution has a special and restricted meaning,
that 1s, that it should be construed in the ligh
of section 16 of the Public Service Lav which
limits the term to those engaged in or operating
within the Philippines, tims impliedly excluding
those engaged in business execlusively interstate.

Concurring in the view thus stated, the
undersigned is of the opinion that ubllc utilities
engaged exclusively in internstio commerce are
beyond the purview of the constitutional provision
in question. 7To hold otherwise would be to as-
cribe to the Constitutional Convention the in-
tention of isolating the Philippines from the rest
of the civilized world, as would - under the eir-
cumstances then and still rovailinf = inevitably
follow if all foreign public utilities engaged
in international transportation and communiecstion
vere to be banned from establishing terminals and
offices in this jurisdiction. The disastrous
consequences of such a golicy are too obviocus as
to need further elaboration.

xx xx xx xx XX

Petitioner also contends that in passing House Bill
1099 whieh became Republic Act No. 808, Congress made
’tho legislative determination that "petitiocner is not a
publie utility doing business in the Philippines® because
the bill is presented to enasble petitioner to contimme
operating its expired concession, (Bxplanatory Hote to
the Bill), The said explanatory note found support in the
opinion of the then Secretary of Justice Ricardo Hepomuceno,
dated March th, 1950, who said thats "I find nothing legally
or constitutionally objectidnah&ﬂ in the billi." Peti-
tioner argued, therefore, that the legislative determi-
nation on the constitutionality of the franchise in guestiom



DECIS I H
CTA CAEE No, 1498

is comelusive and binding upon the eourts.

Potitioner further contends that when Presidential
bDecree o, 489 was spproved and promuigated by President
Ferdinsnd Mareos on Juse 24, 197% - trensferring its
franehlse to sestern lelecommnication Philipplnes, Ins,.,
= the Cblel Lxscutive recognized and sanctioned the
validitly asnc consiiuticnality of petitiomer®:s original
franehlse, a5 smended, Potitioner further argued, there-
fore, that %o sustala respoandent's arguments is for tais
Court to sustsain the SiF's superiority over the President,
Effectively, it will mean the invalidation of PD 489 in
total dizregard of the mandate ano provisions of fection
3(2), Arcicle &VI1 of tue new Gonstitution.

4ll lews are presused valid and constitutional une
less the coatrary is decliored by at least ten Justices of
the Supreme Couzrt. (See Sees 2(2), Article X, New
Constituticn), 1Ihis legal truisa notwithstanding, I am
of the persuasiocn Laat Lae operation by petitionsr of
the overseess telscosaunication system is a "public utility”
or & "puiile servied" falllag vwichin the purview of the
Public corvieo iy and that the legisletive franchise
granted to petiticner under hepublic set No, 808, as
amended, 12 uoccasiituiional and void,

Justice (ocretery Uzaeta's opilnion that petitioner
would engage only ila “an exelusive interstate business”
and that tis Publie Sexvice lLaw applises oaly to those
“operating wiituln the Philippines® presumsbly had in mind
Amariean decislons %o tie effect that smerican States have

v 5%



m%ﬁ?n. W98
?

Bo powsr Yo rejulate cousmnliestion systems couneeting
thes with otuer Ctutes, Othervise kaoun ss “isterstute
commnicetion systems™, These rullings vere based co &
provision of tne Federsl Coznstitution reserving %o ths
Federal Governnent the power to regulate “linterstats
cosseree”, 4 eriticel and decper analysls, however, of
tos sald decislons will tend to support the view that the
mnmummtmmmurmm
Guvernment) eas rejulate commmunaiestion systems Detween
the Pallipploes and foreige countries provided that the
telecomuuin.cation equipsent oF apparetus are locited in
tuls eountry,

My stand is dolstersd and strenfthened by the girigh
lotszarstatian that should be sceorded to tie provicions
of article XIV, Seetiom 8, of the 1935 Constitution as
smuociated by the Supreme Court iu the case of Republie
Vs, masha, N0, L=30299, sug. 17, 1972, vierein it was
helds

mmmmm

foraar President of the m:ltru’
iion, Vieants G, Sizseo (

sional 9 of Lapresaatatives,
1, do, paje T
"1 It stould be qhu stated
that tae tution

shieh Mmit %o “:u ts to
mm-- mu

:m.”.nu-
OI'SH

decided o iaein uuu-
hmml -111-“
the Ly and wm “u

our Comtitu 80 that it say neither
hmmjmﬂWmhw

ro 56
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in the give and take of polities. With

m uuul r«mn. m sources of
mm{ e lands, and

our &chuo l mmul basis
tion's m-!.nn in tio hands

ﬂ.‘ sliens over whom the rhn

unent does not have omloh mmli:h'

Filipinos may

ul-tmu and living as
t were, ulm-unnumm
%o them, '™

Justics Secretary Uzeeta's oplnion that tne Philipe
pines would be isolated from the rest of the world Af
the foreign public utilitises were barred fros oparating
in this country is; to ay miad, devold of any constitu-
tional bagis, artiels LIV, fection § of ths 1935 Philipe
pine Constitution, does not totally ban or prohibit
foreiga lnvestments in public mtilities because ia their
capltalizetion foralgn investors sre ‘mtiuﬂ to o maxi-
sum of 4OF thereof, The Leeretary's opinlon sssumes
that if slien operators of pubile utilities were asked to
sell their eontrelling Luﬁrﬂti therein to Filiginos,
they womld pull out of the couatry rather that suimit to
tae Iln.;tiilﬂﬂnll recuiresent limitiag their investments
to 4OF of the total espital invested., The backlash
feared by the Searetary of Jusilice is unjustified n.lll_
illusery decause foreign ianvestors are more realistie lnd
flaxible than the way thep ars pletured to bda, In faet,
a Ceatral dank study shows that between February 1970
and June 30, 1375 forei,n iovestments in public wtilitles
operating ia the Phrilippines amounted to 20,00 miliion
in U, 8§, doliars, (The Tax Review, Vol. I, Ho. 4, Decen=
ber 1975).

e 57
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Justice Lecretary Useeta rendered tue opinion that
a telegraph company in the garvigs of Lis feisral aublic
like petitiocner is a public utility. (52 am., Jur. 18-
393 62 C, Jo 163 s0e, alsc page & of attached deed of
comcesslon granted Dy uhe Spanish Governzent im 183%8),
This opinion disposes of the argument and sretension
econtalned in the explanatory nots to tha Bill which bee
came Repubiiec act Fo, 808, that petitioner's oparation
is not 2 publie utility, A “publlic utility® i= synony-
mous with "pt:hlie service", As ¢ mstter of fact, the
Prilippine Public Service Law (Comm, aet Ho. 146, as
amendsd) 'was formerly known &S the Pubiic Utility Law
(Aots 2203 end 2684),

Section 13(b) of the Public wervice act cefines
“public service” as "every persen that nov or nereafter
BRL Q0. QuSkaloa MAlARs Sk SRulhod Al Lia rolliNolOgE,
for bcire or compensation, with general or limited
cliaentels, whether permanent, oecasiocual or accidental,
and &unil for geansral business purposes, any XX xXx xx
wire or wireless commialcation systems, wire or wireless
brogdeasting stotions and other siamilar public services,”

The term "communications systenm" is unguailfied and
no distinction is made in Uhe lav Detween "domestlc com=
munication” and “foreign communication™ or p service ccn-
necting s point within the Philippines and any point
outside of our country, It :I.a‘ my consldared aplnioca,
therefore, that the statutory definition i: complied sith
provided that the reeeliving and trensmittiag stotions of

' 58
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the telecommunication systems are located and operated
in the"Philippines”, This is 3o because, under their res-
pective franchises, these telecommnication systems are
subject to the Jurisdietion of the Philippine Publie
Service Commission as to their ratesy to Philippine taxes
whether local, provineial, and national except when ex-
pressly exempted by law from the payment thereofy and %o
the control of the Secretary of Publie Works and “om-
munieations a8 to the frequencies and wave lengths and the
loestion of their stations., All the said gtatutory reguire=- -
ments are earmerks of the operation of petitioner's come~
munication systems in the Philipplinesy othervise, petitiocner
will vecome a gipraenationsl publie utility corporstion
which 1s operating under no flsg at all,

When the Secretary of Justice concluded that petiw
tioner is engeged exelusively in internstional commerce,
it may be presumed that he had in mind forelgn maritime and
alr transportation companies engaged in internztional com-
merce by trsnsporting or moving persoas, things snd news
or imtelligence (1 slanco, C43y Higginbotham v. Public
Selt K. Com., 181, So, 65; Western U, Teleg, Co. ¥. Call
Pub, Co,., Neb. 326, 62 MWW 506, 27 Lis 622), On the other
hand, petitioner i1s engazed in overseas telecommunication
business whose facilitles therefor are permanently installed
and operated in the Fhilippines. The difference lies in
the mobility and/or permanence of their eguipment, In the
transportation business of forelign corporation, whether
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ships or airplanes, the means of transportation are mo-
bile and their stay in the Philippines is transient vhile
in petitioner's 'bunmu the facilities thersfor are per-
manently located and opercted in this country. It is
elesr, tnerzfore, that petitloner operates as a publie
utility in the Philippines witiin the purview of the
Public Service Law,

It may be argued, howevaer, that in the operation of
petitioner's public utility business, the transmission of
:imh oy wire, telegraph or telecommunicstion from the
Prilippines to & foreign country is not an operation withe
in the Philippines, 4y the sume loken, the reception in
the Philippines of the signals sent by cable, telegraph
or telescommunication from said forelgn country constitutes
an eopaeration within the Phailippines, In whatever angle. I
view petitioner's activities under its legirlative fran~
ehlse, I am convinced that petitioner's puslic utility
corporation is operating in the Philiippines under the Pub-
14c Sarvice Law,

The Secretary of Justice stated that the constitue
tional provision in guestion "was obviously designed te
afford needed protectiocn to Filipino businessmen in their
endeavor to compete with allen merechants, s purpose to dis-
regard sound anblie aellgy must not be attributed Lo thoe
framers of the Constitution, except npon the most cogent
evidence.” If we must apeak of sound pubdlie policy on
overseas communication, it 1s indispensable that this vital
link oif commnication between the Philippines and the out-
side world sihould be under the contrel of Filipinos or by

e 60
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the Philippine Jovernment hoexunu'tht inkerest ip public

bRl ™ i irtels a8k RasE & b T 1 1 L3k

In the United Ctates, the operation of ovsrszeas tele»
somsunication is regulsted by Lhe Federal Comsmunications
det, as emended, the purpose of whleu is "to nmeintain con~
trol of the United Jtates over a.l cusnnels of interstate
and foreign radio tranamissicn x x x" and which limits the
issuence of licenses o engage 1ln such busisese (5e0.310(a))
Ihe pestriction is readily understandable bDecause of the
sensitive and vital nature of the business, Ia fact, one
of the first measures taken by the Unlted itates after the
dlsastrous annimllation of the U, &. Haval Fleet at Pearl
Harbor, Havail on December 7, 1941, was tho takiug over by
the Us 5, Aymed Forces of all domestic and foreign com=
munication facilities,

After stating the ressons Justifying sy firm stand
against the constitutionality of Republic Act o, 808, as
anended, the Supreme Court in the case of Francisca Serrano
de Agbayanl vs, Philippine Hationsl Benk, et al., lo, L=
23127, april 29, 1971, speaking thru Justice Larigue Fernando
salds "4 correct appreciation of the coutrolling dcetrine
&8s %o the effect, if any, to be atteched to & statute sube
sequently adjudged invalid, is deelsive of this appeal x x,"
In declaring the moratoriuam under Sxecutive Urder Mo, 32
and Rep, act Ho, 342 invalld and unconstitutional, our
higheat tribunal further salds " xx xxk ER X
whils a statute repugnancy to the fundamental law de-
prives it of its character as a jurldicsl norm, its

o 61
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naving beea operative prior to its being mulliified is s
faet that is not develd of legal conseguences. v

It develves upon this Court, therefore, Lo determine
and ascertaln the legul sonsequancesd of respondent's
aSsessuent agalnst petitioner for income Sax liabilities
smounting to P7,122,571.81, inelusive of 250 surcharges,
interests sad comgromise pensliy, covering the fiseal
years 1965 to 1970 »= a poriod of five (5) years, The
sald iscose tax assessment was subsequantly modified,
inerossed and superseded by another incoms tax assessuent
in the aggregate amount of P21,523,288.37, Ainclusive of
501 sureharges, loterests and compronise penslties covers
flog the yesrs 1952 to 1971 = & period of twenty (20) years,

The fantastic and fabulous ineoms tax assessseat of
F21,523,288,37 Lssued by respondent agaiost etlitioner is
without sufflcient legal sad velid Jusilfleatlon usder
Sections 331 and 332(a) of the Haetional Iotermsl Revemue
Gode, ia relstion to Sectlon 72 of the same. code which.read
as folliowsi
| BECe 33te ,

L &8 provided
taxss sbell be ansessed vithin five yenrs after

the retura was filed, and W in court
¢ithout mrsessnant rar the Leetion of

sueh
mmunmnmu xpiration of sueh
perdiod, =x = x= xx

A
e Tax
s rafurn, mtmmhmutu}nnm

setion of such tax may
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be begun without assessmant, at any time
within ten yesrs after the discovery of
the falsity, fraud, or omission,

"/ Eespondent has neither deanled nor assalled the fact
that petitioner has invariably filed the corresponding
franchise tax returns sad pald the franchlse Saxes due
thereon as regiired by ‘eetion 259 of the lstional
Intarnal evemie Code during the period under review,
Undar Gection 331 of tie Revanue Code, ZNild, internal
revenue taxes shall be asseesed by respondant within
five (5) years after the taxzpayer's retura was filed,
If petitionmer's franchise tax returns filed with res-
pondent's office were vold by virtué of an imvalid
legislative franchise, respondent should have assessed
petitioner for incowme temes within a period of five (5)
yoars aftar the due date for the fiiinz of sald returas,
Respondent may, however, argue that uader section 332(a)
of the Hevenue Code, Shura, retitioner': fallure to file
| the income tax returas authoriszes him to essess the

et 63
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income tex due from petitloner WiLLiS ted Xeaks ALteR
the disecovery cof the falsity, fraud, or gmiaslon.

It is aot denled that petiticner has falled to file
any corporste income tax peturn for a period of tweaty
(20) years from 1952 to 1971, inclusive, Does this
omission or fallure to file the corresponding corporats
iocoms tax returns attributabls to the fault >0 petitioner
and motivated by a desire to defrand itne government of
the incony taxes legally due %o At 2t the time? The anse
wor caertaisly should be in the negative lecause it vas
Congress which exeupted petiticner from the puyment of
all taxes vhether loeal, provinelal or natienal, except
franchlse and real property taxes,

It is a cardisal rule in taxation anéd a settlod Jurise
prudence that tax-{rand ceanot be presumed, It is in-
ousbeat upon the tax collsctors to prove the existance
thereof by clear snd conviaein) evidence amounting to more
mmmmumm' On thisz polnt,
mpundnt utterly and misersbly falled even to indlcate
in his letters of demand or ia any pleadisg [iled Lin court
that petitioner has willfully or iateationslly evaded the
peyment of income taxes while its frenchise was stiil in
foree and validly subsisting, In the eircumstances, I
hold thet under Seetions 331, 332(a) end 72 of the Sational

YYutdvo & Sons Hardware Coe Ve Celeh. and Colleetor
‘Inmi.‘g:m, o, L=t Jan, 28, 1961,



\

- DECISION
CTi Casli 0o, 2498

18

Intmll&mgcm, respyondent has only five (5)
years within whieh to assess petiticner’'s income tax
llabiilties and that the 50Ff surcharges as Iraud panalty
faposed Ly respondeat sgalast the alieged lncome tax
1iabilities of petitioner 1s illegal and arbitrary.

Aside from toe legal conseguences meniiloned above,
there are two (2) valid grounds upon whieh respeadeant's
incoms tax assessment of P21,523,288.37 may be wiped out
and gbliterated, nsmely: (1) Ihe prevalling principle
that the existeace of a statute prior to its Deing ade
Judged vold must huve been in force and had to be com=
plied withy and (2) The noneretroactive effect of rulings
promulgated by the Commissioner of Internmal Revanue aus
provided ia Section 338=4 of the National Internal Reve-
Code whien toox effect on September 1, 1969,

For mm-ﬂbmw;lmlmmwum:;m
on the effsct of fSeetion 12, Article XVII of Lhe dew Constie
tuticn wiich recogrizes as "legel, valid and binding all
xx n SRukkacks entered into by the Government," xx xx
in relation to the mom-llzbllity of petiticner from the
paymeat of income taxe
J SFRWGR

there are two sehools of thought as to the fores and

| effect of & statute vhich was subsequently sdjudged by the

court to be invelid and unconstitutional. The griuodox vigw

held that an unconstitutional statute cannot be the source

of sny legal rights or duties, In brief, the statute iz a

mere serap of paper. The spavalllog sad ascsated doctring
«. 65
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however, is to the effect ULhat the existence of a statute
prior to 1ts belng adjudged vold must have beea im force
end bad to be complied with, Thus, in the case of
Prancisca Lerrano de Agbayenl vs. Phllippisne Aatlooal
Zpaky ot aley, SUGlas the Supreme Court held:

1e The declision nov on appeal reflects

the orthodox view that an uneonstitutional act,
for that matter an emecutive order or a muni.

=S
'é
-3
:
:
&
:
.;f,

Canstitution, the
former shail De void ond the latber shall

o Any leglsiative or exscutlive
gct contrary to its teras cammot survive,

Such & view nas sup ia logle and
eity. It may not
It does

: aiy hhmt.l ::l:n:nd
respect, Farties ve seted under
may Leve changed ﬁu'“““" What could
be mors fit than t 1o & subseguent liti-
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a pover of elal review that
g B oo s it
iva o @
and Justice then, i taere be oo
recogniticn of what had transpired prior to
such adjudication,

Ia the language of an Azerigan Suprens
court decleslons “lhe asctWual existence ﬁ -
lll.‘la prior to a deteruisation Jof
anconetitutionallSy/, is én operniive fect
and mey have cousequances wilci caanot Justly

%

2o XX % ihe legislature
on the whole is not likely to allow an sunacte
ment suffering, to Cardoso, frou
the infirmity 8f ou the bousds of
recson and resultlag in sheer oppressicn, I8
say be of ecourse that if od, an ade
verse J could be the auium
ning to the Constitution still
be zhosn, In tue meanwviiile in the
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In line with tne sald ruling of the Supreme Court,
I maintein th=t ﬁtitm iz only subject to tha frane
eiilse tax Iimposzed by "ection 259 «f the lNational Interoal
Fevanue Code, Jofra, in relstion to Ssetion § of Republie
Act lo, 808, gugrs, covering the period from the year
1952, vhen petiticner's leglslstive franehise was granted,
up to the time it is fimally declsred by the court to be
invalid and nnconstitutional, Conseguently, respondent's
income tax assessmeant of P21,523,208.37 agalnst petitioner
for the years 1952 to 1971, inciusive, issued on Febe
ruary 28, 1973, is without zay legsl force and effect,

GERQiD GROIER
Section 330 of Lhe Hational Internsl HRevenue Code

suthorizes the Secretary of Flnance, upon thae recoumendstion

of the Commissioner of Internal lheveme, toc promigate
all needful rulez and regulatisas for the effective ane
forcement of the provisions of the same Code, One of
these provisions relate to the freachise tax under Seetion
259 of the aforesclid Code which reads as follows:

shall bs selteevel Th TERPott B0 51l frenguises
e Seais Teaiiet Thon thn Sietaces crveple
upon gross rec ¢
mhi;rut.in; M:qnh:ot
or such taxes, charges, ani par-
COnRgiE B0 U8 $peei710d 12 Ins opecit) hasters
of the graantees upon whom such franehlses are
mn,mmum.mm i-
slone thereof preclude the tien of a higher
tax, For the purposes of I te the assass-
meat of this tax, ts shall be by the
ve holders of the franenises in such {orm
and at such times, ulhnht by the

regulstions of m Departasent of

g' " 5'68
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For ebvicus reasons, the facts sad circumstances
reeltad Sbeve siv net present LA the case at oar.
despoadent’s iacone tax susedssonts and letioxs of deoe
mand egalast petiiionar ase 1a the natuse of rulligs
ahish in eifoct revoked the franchliss tax iaw centeined
ia Section 299 of the Tsx Jede. This conciusion is
evidenced 9y 3w fast that in sespondent's twe (2)
separate lettexry of Jdomend ageinst petiticnez, the
latter's poynent of fxenchise taxes for o pesiod of
five (5} ox teenty (20 yeers, respeciivaly, were net
decucted from Cho amount of Lncome Taxes azsased by

responcent egsinst peltiticoner, Jensequently, reaspondent's

finel letter of demgnd ageingt petiticner, dated Pebe
reary <6, 1973, camnetl be givon rotzoactive spplicstion,

JHEREALER , the doclalon of tho respondont Conasissioner

of iaternal hevonue sppsalied {rem is reversed. feee
pondent’s incowe tix sscessuent of FUL,903,0i88,37 iseued
sgeinst petiticner ls Loloby caneelied snd declaxed to
be witheut ony legal foxcs and effect, WHo proncuncement
2% o ceste.

30 CADERED,

Jeszon City, Februery 16, 1976,

LETANLSLAL Ao ALVAREL
AEsctiate Juuge

i concur sclely in the reswlt:
/w%—v&‘-—'—‘\

ettty “Sibte

Assocliate Judge AAMON L, AVANCENA, whe is on leave
took no part. d
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