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DECISION .

This is an sppeal from & decision of the wol-
lestor of Internal H;rv.ulr assefsing agalnsl, snu
demanding from, the Conveatilon of Fhllippine dapilst

Churches, as owners and vperacurs of the llelle wisslon

Heospital, the smount of :435,0C as grecuated annual
'M' for the years 1945, 1947, 17944, 1949, 19
1981 and 1992 exclusive vi the coupromise penalty in
the amount of : L.,

After the Collector of laterael Hevenue had (lled
his answer to appelisnt's petition for review and while
the case was pending heaxing h-fqrt this court, I:.hl‘ =
pellant paid on August 23, 1955 the fulli smcunt dewsaded

F (p. 68 expediente) and on Uctober &, 1955, seat (e 1
the Clerk of this court by reyistered amelil a supplemental 1
pleading (p. 24 eapediente; whereln it preyed for the
zofund of the aumount pald In the sua of 0L.w. while
it appesrs that & copy el appellant’s supplewenial plead-
ing was seaved to the soliciter Generel by registered
sail on Cctober &, 1955, no motion was ever filed by |
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appellant bafore this Court for its formal adulission
a8 required under Sectiens 3 end 5, Rule 17 of the
Rules of Court,

The pertinent facte of this case ss stipulated
by the parties are as follows:

s

1. Ja il 14, 1954 t.hl appellea
asssssed m ' 1lant

the payusnt of the l.uunt nf . S0 a9
iroduaud fixed annual tax for 1946, 1947,
946, 1949, 1950, 1951 and 1999, plus a
panalty of 770, UE* in uxtﬂjudieil settle~

J ant's violation of the hkae
thml Internal Revenus Code, or a total
oF +300,00, This letter of demand appears
on page 5 of the B0.1.8R. records.

e pian S ot T Al Sebemal
appear en Qe » rec ’
h?u t;:g. ellant contested the
lututr of appe 's assessment,

3, Adter mlahu the allegations
S Srmetuin G oy 13, 1900 the

. » ape
pellee, in his letier ;n«l saxch 10, 1998
which was miud by the appellant on
Harch 256, 1955 and ing on page 18 .
of the b.I. A o rueiterated the age
sessaent and aemand,

PO B i g ol ¢ sy gt
assa t appel-
lee's assessaent os mneoz his let-
ters of March 31, snd June 13, 1955 which
mnmumﬂo{tﬂt:{.m
records, respectively., [he appellee on
the other hand, reltersted the sssessment
and demand in his 1 letter of uay 6, 1995
on 2 of the 8,1.R. rec
& _ the appellant en uay m.
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5., On June 13, 1955 the appellant filed
by reglstered nail the present appeal which
;:- m;iwd by this Honorable Court on June

] °

Ge Ponding the hearing of thils case and
to prevenl 1ts hospital squipaent from being
eabaryoed by the appallee to satisfy the as~
ETH) tax, the 1lant paid the suz of
#508,0C on August 25, 1955 under Official ‘
Recelipt No, A=63)1604 and filed by reglstered
ueil on Cetober 6, 195% a snontal pleade
ing which was received by this Honeorable Court
en Ogtober 19, 1935,°

L]

a 1. ml:pgghnt uint:im a Fharmacy
epartuent premises to supply drugs
and medicines to charity and paying pa-

tients cmfuoznﬂmm. ’

2, The details of -:rnu't ags2ssment
gmtu.md in his letter April 14, 1954 fole
owls ~ \

Total Awcunt Recelved
Period For bedicines 1lied Graduated

Gevered Jy The Mharaacy Jept.  Fixsd Tax
Iz Foylog Fotfents

IN dSessnne §‘0¢372.=3 sosEsrORE i m!m
1“? T ERE ¥ I ﬂ.m.'m sebvrsacre ﬂ'w
1948 ceveone TAOBM. 98 ocvcoses 75,00
1949 cenvvee 9,104,772 Livvseces 75,00
im soudRBe M. .“ SeOSER BSOS “‘m
lm sansmes ii.m‘nzi% so0sonneue H-W

LR R R R R 4 ] ISP ENFENE ¥

Totel Fixed T&x Due .viveses ﬂg‘ﬁ

PORBILY sscesssasasassdsasnne
mT SR sQQFEVESIONOTEOIOILRIRODS
Only the paylng patients are required

e
pay the medicines supplied to them and the
mmltn oi the cost of such medicines

g

plus an addi ICs thersef to partly offe
set Lie cost of wedicines led free of
charge to charity patients.” (Stipulation of

Fagts, pp. 7779, expediente) i

In addition to the facts agreed upon 235 set ferth
above, the appellant also presented the depesition, Exe
hibit I (pp. 33-57 expediente) of Jose Paslico, Aduinise

— i ——— — — o e R — R R EEIw=
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‘trative Officer of the Lleile Missien Hospital, taken
before lNotary Public Fatricie ll. Miguel of Ileile City,
wherein {t appears among other things, that the Phare
mecy Department of the lloilo sissien Hospital, which
has been cperated and maintained by the latter since
1906 without profit is but an incident of the operas
tion of the hospitalsy thet although paying patients
are charged an additional 10 over the acquisition
price of the medicines, the ovdrprice Iis not intended
for profit but to cover the cost of handling, the salary
of & licensed Pharmacist and the value of medicines
supplied without charge to indigent patientsy that the
Pharmagy Department of the Hespital is meintained sclely
for the purpose of having 2 ready stock of medicines in
case of enmergency for the convenience of the patlients
and $ts medical staffy that for the last forty years when
the Iloile discion Hospital has been operating znd maine-
taining its Pharaacy Department ws an incident of its
hospital activities, the Suresu of Internal Hevenue has
never required it to pey a fixed tax on the yross sales
of the medicines sold from its Pharmacy Department but
ealy in 1954 for the years 1946 te 1952; and that the
Fharmacy Dipirtmnt of the hospital sells and gives free
of charge medicines to its patlents exclusively and does
not eater te cutsiders,

There being no dispute as to the facts, this sp-
pesl as gethered from the memorandum cf‘fﬁart ies narrows
dewn to two fundamental ilssues:

—
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l. #hether or not appellant's appeal

was filed within the statutory period of

thirty (30) days prescribed under sectien

1] of Aepublic Act Mo, 11257 and

2. Whather or not the assessaent

against, aad payment by, appellant of the

sua of »205,00 as annual fixed tax and

mntI en the gross sales of its medi-

¢inas i3 in accordance with the provisiens

of Sections 178, 180 and 182 of the Na=-

tional Internal Revenue Code?

On the question of jurisdictien.

The appallee contends that its originel esssess-
ment and demand dated April 14, 1554 is the decisten
which could be reviewed by th.ll Court under the proe-
visions of fepublic Aet Ne. 1125 and that if we were
to compute the thirty (30) day peried frem uay 10,
19%4, the date when appellant recefived said letter ef
assessuent and demand, the appellant would have gen-
suned fifty-two (52) days up to the date of filing eof
i%s petition for review before this Court,

The appellant on the other hand contends that sven
if we ware to cowpute the zumning of the prescriptive
period of thirty (30) days from May 10, 19%4 when it
received the original assessment and damand of appallee,
it would have consumed only twenty-two (22) days of the
thirty (30) days given to it withia which te periec: its
appeal, ~

The discrepancy in their respective computations
lies in the fact that while the appellant considered the
filing of its request for reconsideration of the decie
slon of the appellee as having suspended the running of

the prescriptive peried, the appellee on the other hand

v 8 819
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did net deduct the peried consumed while appellant's
letter of reconsideration was pending consideration
by the appellee,

It appears that appellee's letter of demand and
assessuent dated April 14, 19%4 (p, 5, SI4 vec,) was
recelved by appellant on May 10, 19%4 (p. 6, JIR rac;l;
that on May l4, 1954, appellant through counsel sent Dy
peglistered mail (p. 6, 3IR rec,) to appelles its protest,
dated Hay 13, 1954, to the said assessuent and demand
of appellee; that it was only on Mazxch 25, 1985, that
sppellant received zppellee’s denial of the former's
request for reconsideration of may 13, 1994 (p, 18, BIR
rec,); that on Jarch 31,.1958, the sppellant wrote ano-
ther letter (p. 19, 514 rec.) of reconsideration to ape
pellee ihe denial of which was received by appsllant eon
May 30, 1950 (p, 20, VIR rec,)y and that fourteen (14)
days later viz, on June 13, 1955, the appellant filed
the present petition for review by registered mail,

In the computation of the thirty (3C) day periled
prescribed under sectlion 1l of Republic Act Mo, 1125,
we have repeatedly held that a metilen or request for a
zeconsideration of the declislion of the Collector of Ine
ternal Revenue suspends the running of the prescriptive
pexied within which the taxpayer may appeal to this Court
and that the peried of thirty (3C) days should resume to
zun 3gain the day follewing the veceipt by the taxpayer
of the Collecter’s denial to sald metion or reguest for
reconsideration, The taxpayer should bz given an oppere
tunity to exhzust 211 aduinistrative remedie®e before
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eeming te this Court and the Collector on the other
hand should se given an eppertunity to correct his mis-
take if any has been coamitted in his eriginal assess-
ment. (La Tondefia v, Collector, weT.A, No. 99, March
19, 19963 Tomas (uirine v, Collectox, C.l.A, e, 86,
June 26, 1956; American Rubber Ce. v, Collectex, C.1.A.
Ne. 164, August 25, 1956). In falrness to taxpayars as
the appellant herein who were c.aught by that laterregnum
with the evestion of this Court, we laid down the rule
that in sush cases the thirty (30) dey peried sheuld be
counted from July !1.1'154 when this Court started to funce
tion and do business as a judicial bedy with the zppointe
ment of twe Judges and ity clericel force, (Ste, Claza
Lawnber Co. v. Gollocter, C.T,A, Mo, 91, September 20,
2989; Ipekdjlan Merchandising Ce. v, Cellecter, C.T.A.
Ne, 167, October ), 1955; 3las Gutierrez v, Cellector,
CuaT.,A, No, 65, August 31, 19%%),

With these basiec considerations In mind, It is
svident from the recerd of this case, that the thirty-
day perdod to appeal as {ixed under sectien 1l of Re-
public AeR No. 1125, should be counted from Maxch 25,
1985, the date whea sppellant® recedived appellie®s latter
of denial to its request for recensideratien filed on
May 13, 1954 before this Court stagted to functlea as a
Judicial body, PFrom Mazch 26, 19%5 to March 31, 1955,
whan:the running of the thirty-day perlod was suspended
bpecsuse of 2nother nwniﬂr reconsideration, the ap=
peliant hed consumed six Ml days. The mm‘nml
to zun again on May 3, xmmmmmmm
by appellant of the letfer of appellee denyfng Afs request

“ 821
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fer reconsideration of sdaxch 31, 1999, and from said
date up to June 13, 1955, when the present petition
for review was filed, the appellent consuaed another
fourteen (14) days, All ia all therefore, the appel-
Jaat sctuslly consumad only twenty (20) days of the
thirty (30) days allowed it under Section 11 of Re=
public Act Mo, 1125, a period well within the limita-
tioa set Ly law,

In connection with the secend lssus, 1t appears
that appellee based his assessment and collectlon of the
tax now in dispute on the provisions of Sections 178, 180,
182 of the Watlonal Intarnal Revenue Code which read as

be lawfull or pursued, tex on busi-
uuhﬂ:-t' Ko gt

or place business subject
40 the tax is

conducted with scume other cccupation or
ss for which such tax has baen paid,

“The occupation tax aust be pald by each
engaged in a ull.l.ng.:unjut there=
the tax on & business, by person, firm,
or company conducting the saae,"”

e youity ia ol i e
- on

oi Janu J gach yedr, and, if{ tendered in
installments, on or before the twen-
tieth of Januazy and July, or if the quarterly
instaliments, on or befere the twentieth of
January, April, July, and Octeber.. Sut any
person hﬂt bey 8 business or m‘-t.un
st pay the tax before oagaging therein,

"2eG, = Unless
. . in a
the percentage tax sud

tax

}

L

which
m;m':-m.:rmm of ten pesos
iox each calendar or fractlon thereof in
which such engage in said business.
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“Cvery person who 18 net required to
pay the percentage tax prescr in sec-
tions one hu eighty=four, one hundred

eighty=five and one hundred eighty-six shall
BEL Sheeea I Yhins b el sl
-

ceding c:im‘u year, as follows: x x x"

The appellee contends that the appellant, in nn'ln-
taining and operating & Pharmscy Departaent in the pre-
mises of its hespital is engaged in "business® within’
the contemplation of Lhe above-guoted provislons of the
National Internal Revenue Code and must therefore pay
the annuel fixed taxes prescribed therein, Ihe appel-
lant on the other hand wmalntalns that It cannot be cone-
sidered as being engaged-in “"business™ with the c¢peratien
of its Pharmacy Lepartment vecause the maintenance thers-
of 1is apsclutely nu“iuy for the convenlence of itls
paying and indigent patients and its wedical stelf; that
it 1s not operated for profit since the over-price of
1Ok on the acquisition price of the medicines which It
¢harges its paying patienis ls intended merely to cover
the cost of handling the salary of & licensed Pharmacist,
and the value of medicines lupp.lud without cherge te its
indigent patients. and, that the Fharmacy Dspertuent of the
Iloilo Mission Hospital sells medicines sxclusively to
its paying in and out patients, To buttress Its arju-
men%: that it 1s not engaged in business with the. cperas
tion and maintenance of its Pharmecy Uepartuent, Lhe ap-
pellant cites in its favor our previous decision In B.T.A,
Case No, 190 entitled "Conveniion of Fhilippine Saptist

Churches vs. Gollector of Internal Revenue®, promulgated

. s 823
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on Uctober 7, 1994, wherein we found the same appellant
herein exempt from the payment of income taxes it belng
a religious cerporation devoted exclusively te chari-
table, missienary, humanitarian and educaiional activie
ties and that whatever profits are derived thersircu
are not distributec to any particulaer individuel or in- |
dividuals but for the luprovement of its hospital, school
of nursing, and other fecilities, The appellee herein
has net appealed gur dacisivon in sald cese to the Sapreme
court and we Lake it that he is agreecable with our finde
ings, |

kay we consider the appellant herein as 2z "mer-
shant" engaged in "hu:i.ngﬁ" when it sells medicines %o
fts paying patients from the Fharmacy Department of 1ts
hospital, for the preper appliestion of Sections 178,
180 and 182 of the iatienal Internal Revenue Code?

In Read vs, Tidewater Coal Exchange, 116 » 898,
904, cited in Vol. 34 p, 220, words & Phrasces, which we
Quoted and adopted in part as basis of cur decisien in
favor of the taxpaver in C,T,A, Case Ho. 140 entitled
*Manila Elks Club vs, Cellector of Internal Revenue"
-7ﬂi#d on July 31, 19%¢, it was held that.

“Where the corporetion handled no meney exe

:m.:“.z,::.:::.::s:::ﬁm:ﬂ.::;:;.?:::'
hulf. sd enad: - .

r"lm“ilﬂiﬁiﬂm;

To this we might add that Webster's New Internotional
Dictienary, second Gdition (1994 defines “"business® as
any particular méupa‘lttan or employaent habitually en=
gaged in feor livelihood er profit. Sallantine’s Law

824
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Dictionary, 1948 kd. p. 179 defines the term "business"
as used in its ordinary and common meaning “as a human
effort which hes fer its end living or rewardy it is not

; il or 8 3l agencies®. In City eof Rochester
ve, Rechester Girl's Home 194 N.Y.8, 236, 237 it was
held that "an enterprise not conducted as a means of live-
liheod or prefit, does not come within the oxdinary mean-
ing of the terms "pusiness, trade or industry®, With
these standard and accepted definitions of the term “busi-
ness"j the case in peint cited abeve; and, the very ad-
mission of the appellee in the dtipulation of Facts sub~
mitted by both parties in the instant case that “the ap-
pellant aaintains & Fharmacy Department ia £ts premises
to supply druge and medicines enly to charity and paying
patients confined therein® asnd that "enly the paying pe-
tients are required te pay the medicines supplied te them
and the ech2rge censists of the cost of such medisine plus
an additional 104 thereof te pu&y offeet the cost of
medicine supplied free of charge to charity patients" we
cannot see our wdy clear out to hold that appellant is pot
engaged in "business” with the ssintenance and eperation ‘
of its Fharmecy Department snd therefore is net liable
fer the privilege tax on business iaposadle under 5es-
tions 178, 150 and 182 of the Natienal Intermal Revenue
Code,

Appelles makes much capital of the fact that during
the years in gquestien, appellant sold medicines te its

- 825
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paying patients ranging from 340,372,723 to # 71,054,908
aamually. +cith such volume of transsctions, the ap-
pellee concludes that the appellant must be a "merchant®
ud' therefore doing "business" within the coentemplation
of the Tax Code. Appellee maintains that "under our lew,
whatever may be the ususl concept of & morcheni, buying
ond selling are not essentialj to sell only is sufficient.”
The case of lMeoline vs, Rafferty 37 Fhil, %43, cited by
sppellee is not in point., Echavarri, cemmenting on ‘Artfe
8le 1 of the Code of Commerce ("ho are werchants?), 16 of
the opinion that a pharmacist who purchases and resales
patent medicines, even though he thereby galns, exchanges
or intercedes, i3 not a "merchant™ if such traasseiisns
axq but en sccessory of anothex prefessien regulated by
qthex laws which sre not commercisl. (1 Schavarri 76-77),
The velure of the transactions is not the sela factor in
:Hll determination &8s to whether or not 2 person is a3 "mers=
chant" sngaged in “"business”, [he purpose or purposes fer
which the erganization eor asscciation selling the mere
chandise was oryanized and is being operéted shoeuld alse
be looked into which in the present case is adnittedly
for religious, cheritable sand oducational purpuses, The
element of profit or gain is an imrtlht factor as well
wirich is adwmittedly not present in the instent case. The .
manner the profits obtained from the transactions sre
channelled, disposed of or distributed is slso another
impertant consiaeration, In 85,T.A, Case No, 1% wherein
we exempted the same sppellant herein from income taxss,
we found that sll the profits it derives from its hospital

. 826
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snd sshool of nursing are invested in the laprovements
of fts hospital and that none of it accrues for the
banafit of private incividuals.

Appellee alseo contends that by exempting the ape
pellant herein {rovm paywent of the tax in question,
we would pe discrimineting against the thousands uf‘
other legitimste drugstore cwners throughout the Phile
ippines who have paid and are still paying the privi-
lege tax from their business, Jt is argued that by
sxeapting the appellant, we would bDe placing it In a
more advantagecus pesition than the ether leyitimate
drugstore owners throughout the archipelage, We belleve
that the 2lleged discriminetion is utterly unfounded,
There is no legic2l basis for tresting the appellant
snd the other drugstore owners on the same level, In
the first place, do the theusands of other drugstores
we 888 iln every street corner, give free medicines teo
their indigent customers as the appellant herein? In
the eecond place, de the other drugstore owners, & great
majority of whem are cut to make as much profit es pos-
sible, charge only 10X over the scquicition price of
the medicines they sell to their custeomers as the ap-
pellant herein? Felliowing the line of ressoning of ap=-
pelles, we become wore premonitious of the fact that by
not exempting the sppellant herein from payment of the
tax in question, we would be disceuraging other religious
and charitable organizations and associations from doing
much-needed charity work te the prejudice of our indi-

.. 827
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. gent populace,

Lastly, the appellee cont ends that we cannot,
sven 1if we were to decide this case in favor of appel=
lant, order the refund oi the zmovunt of F5CL.CC pald
by it to the 2ppellee &t & Liue when this case was pend-
ing hesring before this Court because, sccording te tba
appellee, the supplemental pleading praying for such
refund which was submitted after the appellee had al-
poddy filed its 2nswer to the original petition ferx
review, “l-ﬂl‘lfﬂ adaltted formally by this Court pure
suant to Sections 2 ahd 5, Mule 17 of the Rules of Court.
If at ali, the enly thing we can do as suggested by the
appellee, is Lo declere <the assessment illegal, Appellee
also contends thet the sppellant, after paying sald
amount at 2 tLime when the sppeal te this Court wes ale
tﬂdr'pu-hctld. never sought (ts refund frem the Bureau
of Internal Revenue as required under Sectlon 306 of
the iatienal Internal Revenue Code, Although techni-
¢ally the sppallee maybe right particularly with res-
pect to the first point, we {ind it unnecessary for the
prompt dispesal of thils case te nt&tin ourselves with
such adnor and lnsubstantisl procedural error. sSuffice
it to say that on page 3 of sppellee's memorandum, he
admits that while this cese was pending he2ring before
this Court, the appellant paid in full the tax demanded.
Appellant claias that it hed to pay the tax demanded
although the sssessmaent was appealed to this Gnurf..
simply %o praveat itsgproperties from being distrained
by the appellee. The appellant presented in evidence

828
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the receipt, Bxhibit F (p. 68 expediente) evidencing
such payment, Under the circumstances, after having
decided as we do hereby declde that the assassaent 1s
fllegal, are we to leave the case at that without
ordering the refund of the amount patd, as the appellee
would want us to de, on a meve procedural technicaltty,
relegating to the taxpaysr at scme future tlme the ade
minfetretive rigmsrole of seeking the refund of the
amount paid after our decisfon shall have Lecome final?
When 8n assessaent is declered illegal by this Court,
the least that we should do te help the aggrieved taxe
payer 48 to order the refund ¢f the tax paid a2s scon as

possible without subjecting hia teo additional oxdeal

and f—tapu.

Ehtn a taxpayer pays the téx demanded after per-
festing his appesl to this Court questioning the assess=
ment and after the Collector o¢f Internal Revenue has
alresdy filed his answer, we deen it unnecessary dDefore
assuming juriscdiction over the case {nqw for refund) teo
roquire the taxpsyer Lo first file @ claim for refund
with the Collecteor ei the amount peid, If frou the ane=
swer of the Collectior Lo the petition for review, it is .
apparsnt t(hat he would try te sustain the validity of
his assessaent when the case {s tried on the merits,
that in itself is a2 prewonilory denial of the subsequent
cladm or claims for vefund to be- filed befere him, In
other words, the answer of the Collactor te the petitfon
for veview sustaining the velidity of his assessaent 1s
in ftself a cenial of any and all clalms for refund te

829
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be filed before hin after said answer h&s been formally
filed with this qun::) Te hold etherwise would unneces-
sary delay the ct;ly disposal ef the caase peading befors
this Court, To held otherwise would only serve as a
deterrent to taxpayers to poy the tax demanded while the
case is piﬁding appeal and final disposition by this
Court,

WHEREFOURE, the declision appeeled from is hereby
goversed and the appellee is hereby cordered to refund
te the appellant the amount of PBOS,00 with legal ine
terests thereon irom - the date ui payment (G,H. ho, L=
9257, Carcor Electric &« Ice Flant Lo, ve, Ihe Cellector
of Internal Revenue, Cctober 17, 1956 without special
pronouncement s tou Ccosts,

90 URLRitiv,

sanila, wovewber 23, 1956,

I SONCUR:

&a@f«‘
MARIANG WNABLE 7
Fresiding Judge

1“_'“.

ROMAN &, UWALT
Assoclate Judge
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