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Certificate ol Registration RIDO Control No. 94-570-000298. dated June 28, 1994 (Lxhs.
Aand A-1).

On October 7, 1994, the Export Processing Zone Authordy through the Special
Joard issucd Resolution No. 94-212 approving Petitioner’s application for pioncer status
ol 1ts small-sized. high density hard  disk drive and tun film magnetic  head
manufacturing facility.  The board lurther resolved that Petitioner™s Lacility: project s
entitled to six (6) years income tax holiday (Exh. 1-1).

On July 29, 1996, Petitioner filed its quarterly VAT return for the guarter ended
June 300 1990, rellecting a total input VAT m the amount o PE.039.367.86 arising [rom
domestic purchascs of goods and scrvices (Iixh. C). Qut of the aforesaid sum, Petitioner
1s claiming the refund of P2.589.328.32 by wav of the mstant petiiton,

On Junc 23, 1998, Petitioner filed with the Department of Finance an application
for tax creditrefund of value-added tax pawd for the period April 0 1996 (o June 30
1996, in the amount of P2.589,328.32.

On June 26, 1998, Petitioner lodged its appeal with this Cowri e order o toli the
runing of the two-vear prescriptive period provided under Scetion 230 of the Tax Code,
as amended.

In his Answer, Respondent raised the following Special and Miirmetr Lofliases:

4. Petitioner miscrably failed to demonstrate the ¢ the ! Ject of the
case al bar was crroncously or tllegally collecteu,

5. Taxes patd and collected are v 2 amed to have been made m
accordance with law and regulations, Licnce, not relundable:

6. In an action for tax refund/eredit, the burden of prool 1 on the

taxpayer to establish its right to refund and fallure o adduce sufficient
proof s fatal to the action for tax refund/eredit:
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7. It s meumbent upon the petitioner to show that it has complicd
with the provisions of Scction 204 in relation to Scetion 229 of the Tax
Code. as amended:

8. Claims tor retund are construed strictly against the claimant for the
same partakes the nature of excemption from taxation (Commissioner of
Internal Revenue vs. Ledesma, GLR. No. 1133090 January 300 1970, 31
SCRA 95) and as such. they are looked upon with disfavor (Western
Minolco Corp. vs. Commissioner of Internal Revenue, 124 SCRA 121y

9. Petiton for review should be dismissed on the {ollowing grounds:

(a) Lack of causce of action on the part of the petitioner for non-
exhaustion of administrative remedics.  Considering that the petition
for review was ficld on the very sane dav (June 25, 1998) when the
application for tax refundieredit was also filed. the petitioner has not
given (he Commissioner opportunity to decide on the claim. The
taxpayer 1s given a period of two vears before appealing (o the Court
of Tax Appeals; and to notfy the government that such taxes have
been questioned, and the notice should then be borne in mind in
cstimating the revenue available for oxpenditure. (Bermicjo vs,
Collector, 1.-3028, July 29, 1950). The petition 1s pro-forma and was
done mercly to comply with the tetter of the law and vet it disreearded
the spirit or the very substance ol the law. The taxpaver should have
fifed his claim for refund at the carliest possible instance and should
not have waited for the last day because by then it would be o late
for the Commussioner (o act on his claim thereby destroving the
cssence of the doctrine of exhaustion of administrative remedics.
Conscquently, the application for retund credit s not impressed with
nierit.

(b)y Lack of jursdiction for there was no decision by the
Commisstoner that the Court ol Tax Appeals could review simply
because he was not even given an opporfunity to reach that decision.

In support ol s claim for refund. Pctiioner presented varions  ocumentary
exhibits which consist of:
1. The BIR, EPZA and SEC Certificates of Registration (Fixhs, A0 A-T. B. and

K):
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2. The original and amended Value-added Tax Returns for ihe second. third and
fourth quarters of 1996 and first quarter of 1997 (Lixhs. €. OC P and ():

3. The Application for Tax CredivRetund of Value-added Tax Pawd (Lishs. 1D
and M):

4. The original report ol the commissioned independent CPAvwith an addendum
(Ixhs. 1L -1 and X):

5. Summaries of inpul taxes, export sales. and inward remitiances for the sccond
quarter of 1996 (Exhs. -1 to I'-4. G-1 to G-+ H-1 to H-i1):

6. Photocopies of VAT mvoices andror olficial receipts supporting the nput
VAT claimed by Petitioner (Exhs. I-1 (o I-48):

7. Photocopics of Petitioner’s sales mvotces and other export sales documents
(Exhs. J-1 1o J-122 and W-1 1o W-377):

8. Registration  Agreement between EPZA and  Petitioner  together  with
Certificate of Board Resolution (Jixhs. Loand L-1);

9. Certification issucd by Petitioner’s Treasurer altesting that ail of s sales tor
the sccond quarter of 1996 were 100% exported (Exh. Nj: and

10, Certifications of Remiuttance from Pilipinas Baonk and RUBC with respect o
{oreign curreney proceeds of the sales (Jixhs, RoSoand Y-1 o Y-3):

On the other hand, counsel {or the Respondent tailed to present any controverting
cvidence, subscquently the case was submitted for decision on November 14, 2000, after
both partics presented thetr respective memoranda.

The issucs (o be resolved by the Court are as follows:

)
)
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1. Whether or not Petitioner was able to comply with the provisions of Section
204 in relation with Scetion 229 of the Tax Code, as amended. in filing the mstant claim
Lot refund: and

2. Whether or not Petitioner was able to support with substantial cvidence its
entitfement to the claim for refund pursuant (o Scetion T06(a) of the Tax Code. as
amended.

Respondent 1s of the opinion that the present appeal should be denied on the
eround of non-cxhaustion ol administrative remedics because the claim for refund and
the petition for review were simultancously [iled on the same day (the petition was
actually filed the following day). Respondent further posits that he was not given a
chance to decide the clatm hence there was no decision that can be reviewed by thus
Court.

We disagree.

In the case of Commissioner of Internal Revenue vs. Bank ol the Phitippine
Islands as Liquidator of Paramount Acceptance Corporation and The Court of Tax
Appeals, CA-G.R. SP No. 34102, September 19, 1994, the Court ol Appeals affiried
Qur decision i the case of Bank of the Philippine Islands, as Liquidator of
Zaramount Acceptance Corporation vs. Commissioner of Internal Revenue, CTA
Case No. 4257, December 20, 1993, wherce it held:

It 1s clear that a clamm lor refund should be fifed with the
Commissioner of Intemal Revenue as a pre-requisite before court action on
tax refund cascs can be commenced and that the suit for refund must be fifed
within two vears from the date of pavment of the tax. It is also clear from
Section 204 that the claim for refund must be fited with the Commission

(sic) within two years [rom pavment of the tax. When the two-vear period
1s about o presceribe and the claim for refund with the Commissioner of
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Internal Revenue has not been acted upon by him, for the protection of the
interest of the taxpayer, he should file a petition for review with the Court of
Tax Appeals within the said two-vear period: otherwise. il the decision of
the Commissioner is adverse to the taxpayer and 1t was made after the two-
vear period he can no Tonger appeal the same to the Court ol Tax Appeals
(Gonzales and Gonzales., National Internal Revenue Code. 1988 cd.. p. 384,
citing Gibbs vs. Collector of Internal Revenue and Court o Tax Appeals.
107 Plal. 232: Johnston Lumber Co. vs. CTAL 101 Plul. 151).

Accordingly, We do not agree with appellant that it 1s necessary for
the Commuissioner of Internal Revenue to act unfavorably on the clam for
refund before the Court of Tax Appeats mayv acquire jurisdiction. This is so
because of the positive requirement of Scction 230 and the doctrine that
delay ol the Commussioner i rendering  decision does not extend the
peremptory period [ixed by the statute.

Neither are We convineed that the Jaw requires that the claim for
refund should have been filed at the carlicst instance in order o give the
Commissioner an opportunity to rute on it and the couwrt to review the ruling
of the Commussioner of Internal Reveaue on appeal. The Law fixed the
same period - bwo  vears for filing a claum for refund with the
Commissioner (Sce. 204 par. 3). and for Gling of suit in court (Sce. 230).
unlike m protests of assessment under Sec. 229 which Lixed the period
(thirty days [rom receipt of dectsion) tor appealing to the court, thus clearly
implying that the prior decision ol the Comuissioner s necessary for the
court (o take cognizance of the case. While 1t may be true that the Court of
Tax Appeals 1s cssentiatly an appellate court, and should act oniv upen
claims for refund that are unfavorably decided by the Commissioner. the
remedy is addressed (o the legislature,

The taxpayer cannot be faulted for taking advantage ol the {ull two-
year period preseribed by law in filing his claim tor refund, The Court of
Tax Appeals itself acknowledges that the claim for refund with the
Commissioner can be pending stmultancously with a suit for refund filed

with said court:

NXX NAX XXX

Accordingly, the Court is convinced that the [iling of an application for
refundreredit with the Respondent on June 25, 1998 and the petiion for review with this

Court on June 26, 1998, fall within the two-vear peried. The counting of the two-year
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period in claiming for relund of mput VAT with the Respondent 1s reckoned from the
closc ol the taxable quarter when the sales were made pursuani to Scetion1Q0(a) of the
Tax Code, as amended. while the prescriptive period m clamming Loy the retund of input
VAT o this Court is counted from the date of filing of the quarterly VAT return
(Nichimen Corporation Philippine Branch vs. Commissioner of Internal Revenue,
CTA case No. 5384, August 18, 1998; Hopewell Power (Philippines) Corp. vs.
Commissioner of Internal Revenue, CTA Case No. 5389, Januwary 4, 1999).

Anent the second issuc, Petitioner belicves that it is entitied to the refund or tax
credit of unutilized input VAT artsing lrom purchases ol domestic goods and serviees
because its sales ol goods arc 100% cxported.  Pelitioner cttes as legal bases the
provisions of Scction 100(a) in relation with Scction 100(a) 1y of the Tax Code. as
amended, to wit:

S1EC. 1006, Kefunds or 1ax credits of creditabie input rax.

(a) Any VAT-registered person. whose sales are zero-rated or cffectively
zero-rated, may, within two (2) vears alter the close ol the taxable quarter
when the sales were made, apply {or the issuance of a tax credit
certificate or refund of ereditable inpul tax duc or paid attributable to such
sales, exceplt transttional mput tax, fo the extent that such input tax has
not been applicd against output tax:  Frovided, hiowever, That in the case
of zero-rated sales under Scetion 100(a)(2)(A)). (i) and (b) and Section
102(b)(1) and (2). the aceeptable forcign currency uxchange procecds
thereof had been duly accounted for in accordance with the regulations of
the Bangko Sentral ng Pilipinas (BSP): Provided, further, That where the
taxpayer is engaged in zero-rated or effectively zero-rated sale and also in
taxable or excmpt sale of goods or propertics or scrvices, and the amount
of creditable nput tax due or paid cannot be dircctly and entirely
attributed o any one  of the wransactions. it shall be  aliocated
proportionately on the basis of the volume of sales.

NNX SNX AN
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SEC. 100 T afuc-added tax on sale of coods or properiies. - ()
Rate and base of tax. — There shall be levied, assessed and collected on
every sale. barter or exchange ol goods. a valuc-added fax cquivalent to
109 of the gross sclling price or gross value m moncey of the goods or
propertics sold, bartered or exchanged, such tax o be paid by the scller or
transf{cror:

(1) aXx

(2) The following sales by VAT-registered persons shall be subject
1o 0%

AL Export sales. - The term “export sales™ means:
(1) The sale and actual shipment of goods trom  the
Philippines to a forcign country, irrespective of any shipping
arrangement that may be agreed upon which may inllucicee or
determine the transfer of ownership of the goods so exported
and paid for in acceptable forcign currency or its cquivalent in
goods or scrvices, and accounted for in accordance with the
rules and regulations of the Bangko Sentral ng Pilipinas (BSP).
Bascd on the above provisions of the Tax Code. Petitioner must prove that (1) 1t is
a VAT registered person: (2) 1ls sales are zero-rated: (3) the adminstrative claim for
retund is scasonably filed: (4) the mpul taxes claimed were attributabice (o zero-rated sales
and were not applicd agamnst the oulput tax hability: and (3) forcign currency exchange
procecds had been duly accounted for in accordance with the regulations ol Bangko
Sentral ng Pilipinas.
A circumspecl study ol the records of the case together with the pleadings and
evidence at hand. reveals that Petitioner qualilicdly complicd with the above requisites.
It was established that Petitioner 1s a VAT reaistered person as evidenced by ihe
Certilicate of Registration RDO Control No. 94-570-000298 issued by RDO No. 37 of

the Burcau of Internal Revenue (Lxh. A). Petitioner’s sales ol goods arc 100%6 exported

(Exhs. J-1 to J-122 N, and W-1 to W-377) and theretore subjected to VAT at zero
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percent pursuant to Scetion 100¢a)2)(A)1) ol the Tax Code, as amended. It 1s alsu clear
that the administrative claim for refund which was tled on June 250 19980 was
scasonably {iled within two years {rom the close ol the sceond calendar quarter of 1996
(Iixh. NI). The input taxes claimed were attributable to the goods exported and were not
applied against any output tax liability (Exhs.I-1 to -48). THowever, as attested to by N,
Ruben R. Rubio, the commissioned independent CP AL and as verilicd by the Court. input
taxes i the sum of P165.785.41 were not suppotted by evidence (Lxhs, IDoand E-1).
Furthermore, the input taxes for the vear 1996 were no longer carried over to the vear
1997 as cevidenced by the 1997 amended first quarterly VAT return of Petitioner (Lixh.
(). Lastly, Petitioner was able to prove that forcign curreney exchange procecds in US
dollars, representing export inward remittances, were credited o its US Dollar Accounts
as certified by Pilipinas Bank and Rizal Comuncereial Banking Corporation (Ixhs. T1-1 (o
F-T1, ROR, Y-1, Y-2, and Y-3).

Respondent maintains that Petitioner is not legallv entitled to the claim tor refund
because of the fact that it 1s registered with the Philippine Fieonomic Zone Authority
(PEZAY as an Lcozone Export Enterprise hence its business is not subject to VAT
pursuant to Scction 24 of Republic Act No. 79106 1 relation to Scection 103 of the Tax
Code. as amended RA 7716 which provide:

SEC. 240 Excemiption from Taxes Under the National Internal

Revenue Code. — Any proviston of exasting, laws, rules and regulations (o

the contrary notwithstanding, no taxes, local and national. shall be

imposed on business establishments operating within the ECOZONE. In

licu of paying taxcs, live pereent (5%) of the gross income carned by all

businesses and cnterpriscs within the ECOZONIE shall be remitted to the
national governiment xxx.”
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SEC. 103, The following shall be exempt from the valuc-added
tax:

XXX NN NN
(q)  Transactions which are cxempt under special laws, except

those granted under Presidential Decree Nos. 66, 329, 9720 1491 and

1590, and non-clectric cooperatives under Republic Act Noo 09380 or

international  agreements (o which the Philippines is a sighatory

(Underhining supplicd)

Respondent contends that since Petitioner is exempt trom VAT it is not allowed
any tax credit on VAT input taxes paid on its purchases of goods and scrvices alleged to
be attributable to its zero-rated sales pursuant to Scetion 4.103-1 of Revenue Regulations
No. 7-95.

On this pomnt, we agree with the Respondent that 16 an entity is registered with

PLEZA as an ccozone enterprise and s remitting 3V of s gross mcome (0 the national

government, it is exempt rom the payment of VAT, However, We do not agree that the
aforcquoted provisos arc applicable in the case at bar. Vst Petitioner s under income
tax holiday and 1s not remitting 56 ol its gross mconie o the national goveriment.
Sceond. Scetion 103(q) of the Tax Code, as amended. specifically exeepted, among
others,  transactions under Presidentiatl Decree No. 66, {rom transactions which are
excmpt from VAT under special laws, henee Petitioner, beimg registered with the EPZA
under the provisions of Presidential Decree No. 66 1s not excempt [rom the payvment of the
valuc-added tax.

[t bears stressing that under Scction 23 of Republic Act No. 7916, two different
fiscal incentives are granted to an ccozone enterprise, (o wit:

SEC. 230 Tiscal Incentives. - Business cstablishments  operating
within the ECOZONIE shall be entitled to the fiscal incentives as provided
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for under the Presidential Decree No. 60, the law creating the Export

Processing Zone Authority. or those provided for under Book VI of

Fxecutive Order No. 226, otherwise known as ihe Omnibus Investments

Codc ol 1987.

Based on the atorcquoted Scetion 23 of RA 7910, a PEZA registered enterprise
has the option to choose between two scts of fiscal incentives. One. 18 that provided lor
under Presidential Decree No. 06, as amended. and Scction 24 of R 7916 which
mncludes the 5% preferential tax on gross income carned which s licw of nattonal and
local taxcs: and sceond. as those provided for under Book V1 ool Exceutive Order No.
226, ncluding but not limited (o an incomie tax holiday (I'TH) of 4 to 6 vears depending
on whether or an entity 1s registered as a pioncer or non-pioneer enterprise. I an ceozong
enterprise chooses the 3% preferential tax, it is exempt {rom paviment of all national and
local taxes. However. il an ccozone enterprise chooses the income tax holiday. 1t is only
exempt from pavment of the meonme tax but still subject to other national internal revenuc
taxcs including the valuc-added tax.

It must be powted out that an ccozone cnterprise cannot avail ol these two sels of
fiscal incentives at the same time. This was explained by the DBurcau ol Internal Revenue
in VAT Ruling Nos. 037-98: 043-98; 027-99; and 063-99 {Read-Rite Philippines Inc.
(Formerly Sunward Technologies Phils., Inc. vs. Commissioner of Internal Revenue,
CTA Case No. 5659, September 29, 2000).  Since Petitioner availed of the fiscal
incentives under Exceutive Order No. 220, that 1s. an mcome tas holiday lor six vears
starting {rom October 7. 1994 as evidenced by Certilicate of Board Resolution No. 94-

212 (Ixh. L-1) it became subject to valuc-added tax.
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[ sum, Pctitioner is entitfed o the refund of unutilized wput VAT in o reduced

amount of P2.423.542.91. computed as follows:
Total input VAT claimed per Petition [or Review PP2.589.328.32
I_css: Unsupported input VAT _165,785.41
Amount of mput VAT supported and veriticd 2,423,342.91

WHEREFORE. mn vicw of the forcgomg, the Petition for Review is hereby

PARTIALLY GRANTED. Respondent s ORDERED to REFUND or ISSUF a TAN

CREDIT CERTIFICATIE in the amount of P2,423.542.91 n favor of Pctitioncer.

/ v
Assoctate ]Aﬁgs.

WE CONCUR:

Q«MTLPQWA\

ERNESTO D. ACOSTA
residing Judge

ARANION & fb ‘Z\m
¥

Associate Juds

CERTIFICATION
[ hereby certify that the above decision was reached after due consultation with the

members of the Court of Tax Appeals in accordance with Scetion 13, Article

Conslitution.

e Noreac v
ERNESTO D ACOSTA
Presiding Judge
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