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PRCISION

Petitioner has appealed from rpspﬂrﬂeut'l de=
eision affirming that of the Collector of Customs
of the Port of Manils, denying petitioner's claim
for the refund of #23,116,00, representing customs
duties peid on the importation of fourteen (14)
boxes eurrent outdoor transformers, 3%.5 KV ine
sulation class, which arrived on December 21,

1972, |

The facts of the case sre not disputed, Cn
December 21, 1972, the said imported current out-
door transformers arrived at the Port of Manila
from Oukland, California, U.S.A. aboard the ves-
‘sel §/8 "American Astronsut,” eovered by B1ll
of lading No. 4801.(See "xh, "I", p. 123, Customs
recs Fxh. "L", p. 137, Customs rec.) Upon arrival
of the aforesaid transformers, the same were en=
tered and declared under Import Entry No, 00467,
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Series of 1973, (Rxh, “H", p. 120, Customs
rec.) |

On Pebrusry 20, 1973, petitioner filed
a formal protest with the Collector of Customs,
elaiming the refund of #23,116.00 as customs
duties paid on the ground tﬁt the imported trans-
formers are exempt from t-ntinn under paragraph
9y Part Two, of petitioner's franchise (Urd. Mo,
4 of the City of Manila, implementing Act No,
 4E4) which providess

"FARAGRAPH 9, The grantee shall be
liable t‘u'rr the same taxes upon its real
estate, ldings, plant (not including
poles, wires, transformers, and insula-
tors), machinery, and personal property as
other persons are or may be hereafter re-

law to ‘:l;; n considerstion
of Part of the franchise herein granted,
to wit, the right to build and maintain in
the City of Manila and 1tllﬂhﬂ'hll§1lﬂt
for the couvglng and furnishing of electriec
current for light, heat and power, and to
charge for the same, the grantee shall pay
to City of Ilnﬂn twe and one-half
centum of the gross earnings received
om its business under this franchise in
the eity and suburbsy FROVIDFD, That two
and one-half per ew!'u of the gross earnings
received from the business ‘of the line to
Malabon shall be paid to the Province of
Rizal, Said percentage shall be due and
m‘hi:o at the times stated in paragraph
twenty of Part Une hereof, and shall be
lieu of all taxes and assessments of what-
ever nature, and by whatsocever authority

upon the privileges, earnings, income,
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Shf LRuiators of the gremtae, frew vRieh
taxes and assessments the grantee 1s here-
by expressly exempted.," Par, 6, Petition,
admitted in Par, Answer, ppe 2 and 19
5!:.5'“.1 Fxh, “A", ppe. 10-12, Customs

.On June 21, 1973, after the administrative
hearing, the Collecter of Customs of Manila ren-
dtuﬁ’ a decision denying petitiomer's protest
(BExh, "N*, pp. 164-168, Customs rec.) and on
appeal by petitiuﬁr, saia dui-:lm waeg affirmed
by the respondent Commissioner of Customs in his
decision of August 28, 1973, (Exh, "P", p. 176~
179, Customs rec.j “Annex C", Petition.) Hence,
this appeal,

The only issue for resclution is whether
or not petitioner is exempt from the payment of
customs duties on the imported fourteen (14) |
boxes of transfermers,

It has already been held that the tax-
exemption granted to potitim& under peragraph
9y Part Two, of petitioner's franchise, suora,
refers only to exemption from the payment of pro-
perty or direet taxes and not from ulﬁrgnt or
excise taxes, The provision in seid franchise
imposing upon petitioner the payment of the pere
centsage tax imposed in lleu of "all taxes and

assegsments of whatsoever nature and by whatso=-
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ever authority" cannot be said to have granted

it exemption from payment of gompenaating faXx. -
This was deecided by the Supreme Court in the

case of Manila Electric Company vs. Misael P,
Vera, Geie [=23847, and Manila Flectric Company
vs. Benjamin Tablos, B.R. i-23647, Oct. 25, 1975,
67 SCRA 351=366, wherein it was held:

. “econd, and this 1s the controlling
reagson for th.e denial of petitioner’s claim
in these cases, We do not see in paragraph
9 of its pttii!m s franchise, on the as-
sunption that it does exist as uard-d what

‘may be considered as “"plain and unambiguous
terms" declaring petitioner MFRAICO exempt

from paying a ting tax on its im=
ts of poles l transformers, and
sulators, ICO really wants us

to do, htmmhmnﬂt under the prin-
ci t enumerated earlier, is= to infer
l that there 1is :nnh an exemption
e following phrases " . « the
guntu shall pay to the City or Ihnih
centum of the gross earnings re-
ni.m from its business ., . and shall be
in lieu of all taxes and asgessments of
whatsoever nature, and by vhatscever autho-
rity the privileges, ear income,

n-mm and ﬂ nnt,
':::u unn-at- g:npmtu is hereby
expressly exempted,"

Note that what the above provision
exempts petitioner from, is the payment of
property tax on its poles, wires, transformers,

. @nd insulatorsj it does not exempt it from
payment of taxes like the one in gquestion
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which, 3 mere necessity or consequence
alone, fall u property. The first sentence
of paragraph ;ogf petitioner's franchise

..f; states that the grantee like any

taxpayer shall pay taxes upon its real
estate, buildings, plant (not including poles,
wires, transformers, and insulators), machi-
nery, and personal property. These sre

direct taxes im upon the thing or proe
perty itself, 8y While the grantee is
to pay tax on its its poles, wires,

transformers, and insulators are formin
of the plant or installation (signi-
cantly the enumeration is in parenthesils
and fo the word “plant") are
and as such are not to be included in
assessment of the property tax to be paid,

The uua::; clause of paragraph 9
providing in ect that the perum-r tax
imposed upon petitioner shall be in lieuw
of “all taxes and assessments of whatscever
nature and by whatsoever authori cannot
be saild to have granted it exemption from

of compensating tax,. phrase

taxes and agsessments of whatsoever
nature and by whatsoever authority" is not
so broad and w%titim would
have Us think, as to e the tax in
guestion because there is an immedistely
succee phrase which limits the sco
of exempt to taxes and assessments "Upon

ﬂ:l privileges earnings, income, l:amhiu,

a -

tors o m#n;! k ﬂl‘ clause 5
ragraph 9 merely reaffirms, with regards

o poles, wires ansformers, and insula-
tors, what has n expressed in the first

sentence of the same paragraph namely,
t is a prinei of statutory cons-
ction that general terms may be restricted

by specifiec words, with the result that the
_ general langusge will be limited by the spe-
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eific language whinh indicates the sta-
tute's object and purpose. (Statutory
Construction by Crawford, 1940 ed. p,
32k-325) .

3¢ It 18 8 wellesettled rule or
prineiple in taxation that a compensating
tax 1s not a property tax but is an excise
tax, 5 Generslly stated, an excise tax 1s
one that is imposed on {h- performance
of an act, the nn;in; in an ocecupation,
or the enjoymen a privilege, & 4
tax’ hviod upon prap-rtr because of its
ownership is a dirnt tax, whercas one
levied upon pro
is an excise ( er's t
289, 296). m:, wvhere & tax which is
not on the property as such, is upon cer=-
tain kinds of property, ha reference

and their %ﬂﬂm
t iz ane tax, (State v,

133 Su%e 20 951 9565 957, 133 Fex, 623).

- The compensating tax being imposed
upon petitioner herein, MTRALCU, 1s an
impost on 1ts use “W“l
is not in the nature a direct tax on
the articles themselves, the latter tax falling
within the exemption, 8y, in International
Business Machine Ge N ollector of
Internal Rm 95 Fril, Reports
2 T ot e, iz o
compensa x from ~peti-
tioner on business machines imported by
it, this Court stated in unequivocal terms
thlt "4t is not the set of importation that
is taxed under mtlm 190, but the yse of

129 AoLeR. p. 22 Ei zio; 103 AsLeRe 93; Hm.rm
ve Silas Mason Co 3 Comnecticut Light
and Power Co, v, ! 1 l.l..!l. '.M 4533 Watson Ine

dustries v, Shaw, 2 5 Hwth.rn PR,
Coe ve Herneford l‘? 1939 J 15 IJPP- 3024

6
State “. ‘M 1“ HeEe ” 112 Chto 'ti,
590y Bucksteff Bath House Co. vs. Mekinley, 127
B.W, 24 802, 806 195 uk. 97&; State v, .un,
Ohio Appey 5 ,
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because 'tk eexﬁ»nu ng tax was expres
designed as a sutatitute to make up or com-
penisate for the revenue lost to the govern-
ment through the avoidance of sales taxes
by means direet purchases abroade

It 1s true that upon the collection of
a compensating tax on petitioner's poles,
wires, transformers, and insulators pure
chased from sbroad, the tax falls on the
goods themselvess lhu fact leads petiticner
te celaim that what is be imposed upon it
is a property tax. But petitioner loses
gight of the principle that “every excise
necessarily must finally fall upon and be
- pald by property, and so may be indirectly
a tax upen property; but if it is really im-
posed upen tha

L

or enga

in an occupation, it be considered

w .(51 Alie 3?!; Iﬂ’ Taxation, Sec, $
lil supplied) And so, to rlltlﬂ'ltl,

what 18 being taxed here is the use of goods

purchesed from out of the country, and the
imposition 1s in the nature of an excise tax,

It 13 to be noted that a customs duty like a
compensating tax, imposed on imported artiecles, is
considered an indirect tax., Thus Mr, Cooley said:

“x x x Suffice i1t to state in thig
connection, that from an economic viewpoint,
direct taxes include those assessed u the
property, person, business, income, ete, o
those who are to pay them, while indirect
taxes are levied upon commodities hefore
this reach the consumer, &nd are psq4d by
those upon whom they untimately fall, not
aa taxes, but as part of the market price
of the commodities, From a legal viewpein!,
however, direct taxes inelude all capitation
taxes and all on property, an also income
taxes at least as to most sources of income

14
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“"xxx The term i» seldom used in
comnection with state taxes. In Federal
comtitutj.on, impost are classified toe
gether with "duties' and ‘excise’ as in
direct taxes, as opprosed to taxes on pro-

ty or alp!t:t!on taxes," (1 Cooley
axation pe 7%e)

Consequently, following the rationale of
the foregoing decision of the Supreme Cm_rt
involving the same petitioner, we find the
same ressoning of the Supreme Cocurt squarely
applicable to the case at bar,

WHEREFORT™, the decision of the respondent
Commigsioner of Customs appealed from is hereby
affirmed, With costs against petitioner,

50 CRDTERTD,.

Quezon Gity, October 28, 1976,

I5 LAC é. ALVAR
Presiding Jud

STANTF €, ROAQUIN
Assoelate Judge




