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DECISION

Presented tefore Us iIs a petition for review filed
by the Intervnational Covrporate Bank-Trust and Inveskboent
Service Division as trastee of the Philipgpine Ossocciated
Smelting and Refining Corporation Employess? Retivrement
Plan against the Commissioner of Internal Hevenue fovr a
refund aof the amount af SR, 17,08 allegaedly
representing the 20X final taw withheld Ffrom the incoeos
andsfor yield earned by the Retirvement fund Fraon its ok
deponsits and investments in  treasury and Central BRank

bills fov the period January [, (930 uanti) June 390, 1998,
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DECISION —
C.T.A. TASE NO. 4834

The fackts are as follows:
On March &, 1990, the PFhilippine RAssociabed Smelting
and Refining Company established the FASAE Employesas®

Retivement Flan (PASAR Plan For Dbrevity? to  provide

1

retivement pension and other benefits for 1ts enpleyss
and the latter’s heivsibeneficiaries in case o
retirement ov separation fraom the seevice (Exh. "H[AY).

The Bureau nof Internal Revenus an Apeil 1, 1931 declaroed
through its Deputy Comeissioner, Eufeacio D. Santos, that
the said PASAR Plan gqualifies as a vreasonable vebireasnt
plan within the contesplation of Sec. &0 Chy (73 (A} o f
the Tax Code and a3 such shall b2 entitled %o all
benefits and privileges attached to | § Howe ver, Lihve
Deputy Commissioner apined that in view of the amendment
ef Sec. Eli{c){]l) in relation Lo Sec. S0{al of the Tawx
Code by E.0O. No. 37 which took effect on fugust 1, L1386,
the said retirement plan is subject tn S0% Finsl tawx 0 F
intevrest and/or vyield on deposit substitute instruments;
and interest on its savings and time deposits paid oe
accrued beginning Rugust 1, 1386 (Exh. Ch.

Feom January 1990 up to  June 30, 1932, the Teast
Division of the Intervrnational Corporate Bank {Interbank
for breviftyl, was the duly appointzsd Trusbee sobbornoazd
to manage the rvetivement plan pursuant to a treust

agreement. It invested the lattevr’s funds in government
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DECISION —
C.T.A. CASE NO. 4894

zecuwrities, in addition to a savings deposit sccount ik
maintained.

These povernment secwrities were initilally purchaosd
by  Interbanh asz a parchaszing  apnent  avthorazed Lo
participate 1in the primary auwlion conducted by  the
Central Bank of the Philippines. Bubzeguently, thene
guvernment securities are to ke =sold to the e ol sy
marhet by INTERBANK threuph 3tz Trust Division,

A final tax of 20X was 1mpozed and withheld fronm
interest earned on the government securities purchasernd
and on the savings deposit being maintained. In the cozw
of the gevernaent securities, it 1z the fenteral Eanh
itzelf who directly withheld and remitted the tan due to
fhe treasurer of the Fhilippines through the Bwreau of
Internal Revenue. And with respect te the interest o7y
the savings account the same 15 being wilhheld by the
bank 1tzelf which maintained the account.

The taxes withheld from the income of the retirement

fund for the peviod Janwary 1, 1990 to June 39, 123z e

1990 1991 1293 Total

- . - ~ ., [otied Y g
Gavings LE I < ¥ 93, 05

T-bills 17,583.70 1028,88%. 7 134, C0G, O8 S50, 535,
CB-bills 28,877,107 1 487, 46 30, 304. 53
Total 17,538.61 137,758.88  135,719.53 291,017,060
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DECISION —
C.T.A. CASE MO. 4894

On December 3, 1991 Interbank’>s Trust Division, as
trustee of various retirvement funds filed with respondent
a claim for refund for the sum of S, 208, 892, 103
P103,225. 33 of which represents the sum withheld from
petitioner’s earnings up to Januvary 1, 1990, And on
August 21, 1992, again filed a claim for refund of
additional sum amouwnting to F1,799,748,.70; F187,731.7% of
which pertains to petitioner’s earnings, until June 30,
199z,

The said requests for refund are anchored on the
exenption of retirement funds from income tax under R.A.
Mo. 4917 in relation to Sec. 353(b) of the Tax Code.

Due to the Bureau of Internal Rewvenue’s inaction on
its reqguests, herein petitioner filed on December 29,
19392 this petition to toll the running of the two-yvear
prescriptive period prescribed wunder Sec. 230 of the Tax
Code on refunds.

The respondent maintains that the taxes withheld
were presumed to bave been coullected in accordance with
law and that the bwden is on the petitioner to show that
they were 11legally collected. Respondent argued further
that petitioner must zhow that the taxes being claimed
were 1in  fact paid to and received by the Bureau of

Internal Revenue.
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BECISION -
C.T.A. €CASE NO. 4894

Petitioner formally offered in evidence the

following documents and testimonies az follows:

1)

11)

1i1)

v)

vi)

Schedule of investments in government
securities made by the petitioner for the
period January 1989 to September 1991 and
Cctober 1, 1921 to June 30, 19392, zhowing the
face value and matuwrity value of the
securities, the income earned and tax collected
therefrom;

Letter reply of the Buwreau of Internal Revenue,
stating that the PASAHR retirvement plan
gualifies - as a vreasonable retirement pian
musuant to Sec., 28ibY(7){A)Y of the Tawxw Codes

Confirmation of sale documents issued LR
Interbank’s Treaswry department allsgedly sold
in favor of the Trust diviszion, showing the
date of sale, serial number, maturity datesz,
face value, yvields, prepaid taxes and pwrchase
price;

Certification from the Bangko Sentral 7
Filipinas {Central Bank of the Fhilippines)
that Interbant purchased fron the former’s

government secwrities department treasury bills
and the corresponding final taxes have begen
withheld and remitted to the BIR;

The testimony of Mrs. Dalisay Molas a bank
employee of Interbank as to the exiztence of a
Trust agreement between FPASAR and Interbank, as
well as the existence of the retivement plan;
and

The testimony of Mr. William Lopo, ancther bank
employee of Interbanh identifying doouments
pertaining to final taxes= withheld on
invesiments.

Herein respondent presented no objections 1o ihe

admemission

existence

of petitioner’s evidences, insafar  as  thsip

are concerned but objected to the collective

pwrpose for which they are being presented, on the ground

202



DECISION -
C.T.A. CASE NO. 40894

that they failed to substantiate that 1t is the trust
fund of the Philippine Associated Smelting and Refining
Corporation Employees’ Retirement Plan that pwrchased the
treasury bills and the taxes accruing therefrom were
withheld and properly remitted to the governsent.

The sole issue presented to Us, i1z whether or not
petitioner 15 entitled to the refund of the taxes
withheld by the Central Bank of the Fhilippines on
interest earned from purchases of government securities
for the periocd January 1, 1990 until June 30, 1932.

It has been a settled jJjurisprudence that Xaxn
exemption is to be enjoyed by the income of employees?
trust, As ruled in the leading case of Coemmissioner of
Internal Revenue vs. Cowrt of Appeals, 207 SCRA 487 it
states that:

"Iin so far as employees’ trust are
concerned, the foregoing provision (i.e. R. A.

No. 4917, Sec. 1) should be taken in relatioen

to then Sec. 96 (b) (now Sec. 53b) of the Tax

Code, a&#as amended by R.A. Ho. 1983, which took

effect on 22 June 1957. This provision

specifically exempted employees’ trusts from
income tax and repeated hereunder for emphasis:

Sec. 56. Imposition of Tax. - (aj
Rpplication of Tax - The taxes imposed by this
title wupon individuals shall apply to the
income of estates or any kind of property held
in trust.

HHH HHM H¥H

(b) Exceptian. ~ The tax imposed by this
Title shall not apply to employees’ trust which
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DECISION -
C.T.A. CASE NO. 4894

Y

forms part of a pension, stock bonus or profit-—
sharing plan of an employer for the benefit of
same or all of bis employees »ux

The tax exemption privilege of employees?
trusts, as distinguished from any other kind of
property held in  trust, springs from the

foregoing provision. It is unambiguous.
Manifest therefrem 1s that the tax 1law has
singled out employees’ trust for tax

"

exemption,

This Court would have grant petitioner’s reguest for
refund of its taxes withheld based on the above ruling,
however, being a cowrt which appreciates not only
qguestions of law but also guestions of fact, we are here
to determine whether petitioner has established the
factual elements of 1tz case.

Notwithstanding the fact that petitioner was able to
prove the due approval of the retirement plan, and that
final taxes were withheld by the Central Bank on the
interest income of the treasuwry bills petitioner bought
from the former, We are constrained to put little or no
probative value to the other evidences it submitted.

Respondent?s opposition to the documentary evidences
submitted deserves consideration when she argues that the
same did not establish the fact that the aszets of the
trust  fund were actuwally wused in the mpmuchase of
povernment secwrities by the petitioner, and the final
taxes acoruing and withheld thereon were in behalf of the

said funds.
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_B_.
A thorough scrutiny of the records reveal the
following:
a)l The Central Bank’s document submitted merely

certifies that Interbank did pwchase treasury bills frdm
the latter, throuph its regular auction system, and that
the taxes acoruing therefrom were properly withheld and
remitted. (Exh. J & K}

bi That the sale made by Intertank’s Treasury Unit
to its Trust Investment Services Division, was made
without any gualifications, i.e., there are no indication
whatsoever in the confirmation of sale that the said
placement was for the account of a certain specific
retirement plan, and in this case should have been the
FPASAR retirement plan (Exh. 1 te I-14);

c} An attempt to trace the placement from the
confirmation of sale documents identifying the securities
stated thereon to the schedule presented by the Central
Bank is an exercise in futility, because the schedules
presented by the Central Bank merely shows the date of
issue, matwrity date, face amount, interest earned, tax
withheld, and credit advice made to the BIR {(Exh. J to J-
103 K—1 to K-10)3 And this was further aggravated by the
fact that the placements reflected in the scheduls of the
Central Bank covers the period Januwary Sy 1990 +to

December 26, 1990  (Exh. J-1 to J-9) and the period

200



DECISION -
C.T.A. CASE NO. 4894

Januwary 2, 1991 to December 26, 1991 (Exh. K-1 to K-10)
while on the other hand confirmation of sales presented
to Us.by INTERPANK covers mostly those within the period
January 1, 1992 to August 19, 1992 (Exh. I-5 to 1-14);
and

d) Exhibits 1, 1-1. 1-2, 1-3, and I-4 whose period
(1991) coincide with the schedule presented with the

Central Bank has the following discrepancies:

PER INTERBANK SCHEDULE PER CB SCHEDULE
Issue Date Value Ref. Yalue Ref.
G- §-31 P30,064,000,.00 Exh. I Mo Recovd
8-23-91 1, 192,000.00 Exh. I-1 NHa Record
10-22-91 1, 177,000,020 Exh. -2 No Record
10-23-91 2,2838,000,00 Exh. [-3 P10O,000,000,00 Exh. K-7
11-85-91 1,883,000, Exh. I-4 Mo Record

From the above facts, we can deduce that if sales
were made to the Trust Division, 1t dees not follow that

such sale was for the particular trust fund involved

therein. The sale could be for the account of any
individual and/or covporations aside from aother
retirement plans. And this is manifested by the Ffact

that the securities which the Trust Division acguired
from the Treasury Division of [nterbank does not coincide
nor can be traced from the originating transaction, i.e.

from the Central Bank recovrds whevre INTERBANK acquired
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the secwrities as a puwrchasing agent authorized to
participate in a primary auwction.

Another point to consider i1s the averment that said
treasuwry bills were all bought from the Central Bank,
when there were instances based on record presented which
show glaring discrepancies (as per INTERPANK's schedule
and that of CB’s schedule.)

And lastly, based on petitioner’s own schedule of
taxes withheld from the income of FPASAR Retirement Plan,
covering the period January 1, 1990 to June 30, 1992, 1t
stated in its petition (CTA records p. &) and memorandum
(CTA records p. 274) that the total final tax withheld
are as follows: for the year 1930, H17,538.61, in 13991
P137,738.88 and for the six-month period ending June
1992, P135,719.39 for a total amount of PRPZ91,017.08.
However, per examination of exhibits presented to Us,
reveals the following significantly different amount to
wit: P457,594.90, for the period 1930 to August 23, 1991
(Exh. G), and P441,397.73 for the period October 1991 to
June 3, 1992 (Exh. F) or. for a total amount of
P898,992. 63 excluding PB86.74 of final taxes withheld in
the savings account for the period 1989 to June 1332
(Exh. H).

Considering the circumstances and discrepanciesx

above we agree with respondent’s position, that there are
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no evidence on record to stress the fact that petitioner
is the vresources of the trust fund that was utilized in
acguiring the governwent securities.

We will just be relying on the good faith of the
petitioner if we are going to believe as pgospel truth the
contents of the schedunles of investments in povernment
secwrities prepared by its employees. Such a situation
is unacceptable. Cowrt decisions are based on
uncontrovertible evidences on record and not in good
faith or speculation or unsupported assumption. (BRI vs,
Commissioney of Internal Revenue, CTA Case HNo. 4838, 4900
to 4940, Oct. 11, 1995).

Time and again, it has been yuled in a litany of
decisions that a refund of taxes partakes the natwre of a
tax exemption and are to be construed in strictissimi
Juris apainst the taxpayer and in favor of the taxing
authority. {Commissioner of Internal Revenue vs. Procter
and Gamble Phils. Manufacturing Corporation, 204 GCRA
37753 Associated Sugar Inc. vs. CIR, CTA Case No. 2944,
May 6, 1994 citing Insular Lumber Co. vs. CTA 104 SCRA
721, and CIR vs. Rio Tuba Nickel Mining Corp. 207 SCRA
549, PPI vs. Comm. of Internal Revenue, supra)

WHEREFORE, in view of insufficiency of evidence

necessary to support the claims of +the petitioner, the
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instant case uwnder petition for review is hereby DENIED

for lack of merit.

S0 ORDERED.

{l~::711g:1ArAh-

ERNESTO D. ACOSTA
Mresiding Judge

K.
Associhte Judge

(On Leave)
RAMON O. DE VEYRA

Associate Judge
CERTIFICATION

1 hereby certify that the decision was reached after
due consultation among the members of the Cowt of Tax
Appeals in accordance with Section 13, Article VI11 of

the Constituwtion.

C oo o Qo
ERNESTO D. ACOSTA

Mresiding Judge
Conmrt of Tax Appeals
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