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PECISION

This fs an appeal from the decision of the Com=
missioner of Internal Revenue denying the claim of the
Priscila Estate, Inc., fer the refund of the sum of
3, TO7. 69 but instead crediting petitioner only the
smount of +1,447,00 as mrn!.d income tax for the
salendar year 1950 and assessing the amounts of
#3,5T0.49 and #22,113.10 as deficiency income taxes
for the years 1949 and 1951, respectively, plus the
corvesponding penalties incident te late payment,

Petitioner, Priscila Estate, Inc., & domestic
corperstion (Preliminagy Statement, Petition fex Re-
view, CTA rec. p. 1) engaged in the business of leasing
real estate (Exh. 9, CTA rec. p. 116), filed its fne
coms tax returns fer the years 1949, 1950 and 1951 en
April 18, 1950, April 28, 1951 and May 15, 1992, res~
pectively. On June 13, 1992 it supplanted its income
tax return fexr 1951 (Pare. 1, 2 and 3, Statement of
Undisputed Facts, Petition for Review, CTA rec. p. 2).
On the basis of said returns, respondent assessed the
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corresponding taxes, which were duly péid.

On September 13, 1992, petitioner claimed forxr
the refund of #4,941.00 #s overpaid income tax for
the yesr 1950, alleging that in its return for the
same yeoar it deducted frem fts gross income cnly the
sum of #6,013.89 instead of $39,673.2% representing
loes sustained from the sale on October 27, 195C of »
" lot and building known es Building Priscils ds. 2
(Exh, D, CTA rec. pp. 52+53), whersupon, respondent
caused petitioner's income tax returns for 1949, 1950
and 1951 te be fnvestigated, as 2 result of which a
tax credit of (1,443,00 for 1950 was granted snd defi~
clency income taxes n:; deternined on November 3, 1953
in the amounts of /3,570.49 end © 22,166.10 for the yvears
1949 and 1951, respectively, computed and explained as
follows:

1249
m'mm PEX TOLUTR cosevcsecees FH4,150,68
Net prefit on undeclared

88le of 1ot cuscvnconcececoses o 20l L0
Cost of bldy. demolished

teo give way te 2 new ) Y
charged to dopmntim“?;r -
‘ 1949 cenccvccsccscnscsscocnans 11.237-“
uverclsimed miul@ﬂ ssssetn 1‘.%’1
Residence tax of mr, & iars.
- Carles ¥, sg:“.‘;im.“... m
income par enses £
Tax due thareon esesesssecsesiunve ¥

- Tax M’ ”“ BTV ORBOTLEOV RN o »‘«'"“
Defictency tax still ue ceceecave L3

{See Exhibit E, CTA rec. pp. D4-88,)
Profit of ¥2,260,00
A lot transferred by the spouses Carlos Moran Gison
and Priscils F, Sison to petitioner Priscila Estate, Inc.

- 409



DECISIWLN -
GCeTeA. CASE NO, 334

-

at its sssessed value of #7,74C,00 was subsequently
seld by the latter for ¢10,000.00 {see Exh, 3, CTA
ret. pe 106), thereby sllegedly obtaining a profit eof
rz.m{ﬂ. |

Petitioner aéqutrd & "haveng-bapong” st the
cost of #12,000,00 on February 2, 1949 (Exh, 5, CTA
rec. p. 106) which it subsequently demolished en Dec-
suber 31, 1949 upon order of city authorities (Exh. K,
CTA rec. p. 853 Exh, J, CTA pec. p. 83). In fts ine
come tex return for 1949 It claimed as deduction from
gross inecome the undepreciated value eof said "pareng=
barong® in the smount of F1l,237.85. This item was
disallowsd by respondent on the theory that the builde
ing was demolished to make way for the erection of a
new structure (see Exh. I, CTA re¢. p. 7).

The amount of 716,036.91 wes disellowed (Exh, E,
CTA ree. p. 34) from the total depreciation claim inf
#68,430.1% on the greund that petitioner existed only
for ten months in 1949, that 1is, from Februsry 28 te
PDecember 31, 1949, iIn cemputing the depreciation ale
lowed with respect to¢ some properties respondent sdopted
retes different from theose used by petitioner. However,
petitionar admits te have overstated {ts slaim for de~
precistion by #9,534,38, |
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The disallowance of +261.00 representing the ree
sidence tax eof Mx. and Mrs, Carlos doran Sison 1is net
contested by petitiones.

1950
::: inccme pex lst investigation ,... * 6,656,64
¥
Wun, licenss of C. ¥, Sison
and T, me.t meaceabboesnes Oy .00

Overstated depreciation seesessevees 17.??&.95
Additienal prefit on

Buendias Subdivision:

par ist m"'ltii‘tiﬂﬂ se ¥ 5.5'”-”

per reinvestigation (.,. _ 7,908, °0 2,455,9%
Less:

Additicnal loss gn sale

of Bldg. Frissila No., Tx

por lst investigation .. -3&.9%.%

per reinvestigation .eee .
et Income per nmw‘ti”lt Ofl esve0ee *
Tax due thexeon es0P0RGIDPORESSIBOGEERTSS
Tax l.lr.ldy u ssascUeEOOOEUIROBBE Y
Amount “tﬁﬁ te 1931 oooocoa'oo.-o‘;

‘m Exh, E, CTA rec. Peo Mo)

. Upen investigation, Asst. Examiner of the sure u of
Internal Revenue sunga determined a net Incame of 16,656,664
sfter taking into consideratfen the loss susteined by pe~
titioner on the sale of bBuilding Friscila we. 2 (kxh. 8,
CTA zec. p.113) amounting teo F38,920.00 (Exh. £, CTA rec.
p. 94),

‘Respondent disallowed the amount of +24.00 repre-
senting the municipsl license tax of Attys. C. M. Sfson
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and T, Dominguez on the ground that the same does not
constitute an axpense of the cozporatica (Exh. 84 CTA
o€, Pe 93). Later, respondent alleowed said expense
to be deducted freu pelitionex's gross lncome (Exh. G,
CTA zec. po 73).

LyRrat At e 0 B
211,726.95 |

fAespondent disallowed r17,726,92 from the total
amount claimed by petitioner ae deprecietion on the
ground that satd claim {s unreasonable. The disallowed
sus is the difference betwsea the claim in petiticaer's
inceme tax return and respondent’s iindings asrived at
by using deprecistion rates sanctionsd by the bureau of
Internal RAesvenue (Exh, €, CTA rec. p. 114),

Petitioner seld in 1920 a lot a2t the HSuendis Sube-
division and declared thereon a net profit of »9,026.00,
Using the asssessed value as sasis, respondant deterained
an additienal proiit ef ©2,455,95,

In its income tax return for 1950, petiticasr de-

¢lared & loss on the sales of Building Friscils Ne., 2 in
the ameunt of | ¢,013,05 butl sussequently, Lt claimed an
additional Joss of :33,659.40 computed s follows:

412
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;“““. .‘m price ‘“‘0 7, 19&) esses FID0LO000,00

Wmun claimed and allowed
the Priscila Estate, Inc.
tru kagch 1, 1949 te Cctober
". 1950 cevecovessoccesscssscosces ._W
'.t.l Y YRR PSRRI PR YRR N AR Z SRR RN B *w.mw
Lesss
Cost of niq::utm by the Priscila
Egtate, « on Feb. 28, 1949
a p F 3,9, OU
Adds xpense for ssle..
Loes sustained ..................uuuu(m)
Less: Loss claimed In retuPn cessssescaes

Additional Loss Clalmed seesecseccascsasse W
(Exh, D, CTA zec. p. 52.)

Respondent in his reinvestigation sscertaired the
loss sustained by petitioner in the sale of Building
Priscila No. 2 to be #43,970,CC, instead of/$38,920.00
previously detesmined,

Al

m 1ACONE POT POLURN ceecesveceses  76,585,.31
1
A‘i&ttmi' profit on sule of
L 2
to. Gristo property ssesees o4,333.33
Buendis Subdivision (i;tt ==
.. 9. 12 & 13) seososovnsene w.mogl
Profit on unde¢lared sale to
Juan HONY seeevsesavnscsaves Te Tk, 60
Cvarclod depreclation cecesescre 12, M4, 66
Mu 1 license of C, M. sisen

ﬂﬂ‘ﬁ.l sseootsossopOeBEE 76.80
hxvmn tax of C. M, 3ison )

9%! S0V SEPCEORGOIOICESTRES 100,00
Mmu on deficiency tames ..see g 63
Net income per Investigation ..eese LlElaGEto B
Tax dus thereon seccsencossssccsces ’ Vg ¥ LR

Tax MI‘Y 10 covescscsscsnnsese m
n.f“my tll still due cescscvvoss ¥ ™ .
Less amount refundbble, 1950 ——n 3, OO
Balante sececccsovesssssvsesesvesase w

{Exh., B, CTA rec. p. 55,)
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ilespondent determined additional profits of
#94,333,33 and ¥10,774,91 on the sale of petitianer®s
Sto, Criste property and five lats in the Buendia Sude
divisien (Lots 7, 2, 9, 12 4 13), respectively. This
determination is based on the assessed value us the
cost of scquisition of satid properties by petitioner
{Exh, B, CTA zeec. p. ).

Hespondent uncovered 3 gsle of 2 lot te Mx, Juan
Ong Hong frem which he determined » profit of »7,724,60,
based on the asgessed value of the property invelved,
$ald property was acquired by petf{tioner from e, and
Mrs, Carlos doran Sison at its assessed value. The sale
was not declaped allegedly for the ressen that ne prefit
twred to the gorporatien (Priscila Estate, Ine,). (See
Exhs 7, CTA rec. p. 108.)

W -

Petitioner claimed » deductien fer depreciation
on varficus properties In the tetal anmount eof #37,0M,34
(Bxhe K, CTA rec., p. AB) (#37,023,74 according to the
worksheet of LIH Examiners Creegencia i, Ferez and Pag
Ge Balderyama, see Exh, 5, CTA roc, b, 108), 712,744, 66
of which was disallowed on the ground that the rate of
depreciation applied was excessive (lixh, 1, CTA reec.

p. 101).
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Petitioner ¢claimed deductions of #76.80 and
#100,00 repressnting municipal lisense tax and pri-~
vilege tax, respectively, of C, ¥, Sison and T,
Pominguex. These deductions ware originally distle
lowed oa the gzound that they do net constitute ex=
penses of the corperation (see Hxh, E, CTA rec. p. 59).
Later, howaver, they were allowed (see Exh, G, CTA pec,
p. T4),

e v

This disallowance of 240,69 represanting penalties
on deficiency taxes is net contestsd by patitioner,

In a letter dated November 24, 1903, petitionar
contested the deficiency assessaent and the tax credit
(Bxh, F, CTA rec. pp. 59=69), Upon reinvestigatisa,
respondent, in his letter dated wctober 13, 1956, revised
the assessuent, increasing the tax credit oi petitioner
for 1950 teo v1,447,.00U; modifying the deficiency assess~
ment for 19515 but lesving unchanged the aefictency
sssessment for 1949 as cmbedied in his letter dated Kov-
ember 3, 1953 (Exh, G, CTA rec. pp. 73=M), The revised
tax credit for 1990 and deficiency income tax fer 1951
are computed as follows:

Het income as per TeRUEN ,cssevssossavessee F 21,863.54
Deduct: Allowance deduction:

Municipal lICENES ,ccccevesessscossrense r_u_ﬂ
Net Income as per Investigetion ,.cesceeses o5
Amount of tncome subject to6 CaN ceecscscsne w
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Income tax due thereon .cecesscossvesssscs ¥ 39““.%
Less: Amount alre 288808904 cevvscscnsee
Overpayment credi In 1981 ceveccocnccand

Azl

Net income as sssseestsseesoeey rﬂl.iﬁ.w
Deduct: m le mﬁ

mi:i:g :ﬂm ccsensaass :—%
v BX svesssense P LTy

st income as per lﬁ;;ﬂi'l;i; eesessnseee }fiﬂ‘ﬂ-ﬂtr
Income tax due thereon .ssscsssesscscecsss S v ¢

Less: Amount already assessed:
i‘l’.mw

Credit feor overpayment
1n 1950 seececesccccncoone Lo 847,00 20,763,930
Deficiency income tax du® ccvscsccecnnnsee W

{Ses Exh, G, GTA rec. pp. TI=N4,)

Again, In s letter dated October 19, 1956, peti~
tioner protested the legality of the assessment con~
tained in respondent's letter dated Cotober 13, 1996
and refterated its claim for the refund of the amount
of $3,757.69 (Exh, W, CTA rec. p. 77), whish protest
and claim were denied by respendent in his letter dated
November 2, 1956 (Exh. X, CTA res. pp. 78-81)., (m
December 5, 1996, the petition fer review in this case
was filed,

The issues to be reselved in this case are:

(1) whether or net the right ef respondent teo
collect the deficiency assessments in question hss pres-
cribed;

(2) whether or net the amount eof #11,237,.8% re-
presenting the cost of a building situated at the corner
of Ascarrage Bt. and Rizal Avenue which wes subsequently
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demolished on December 31, 1949 and a new building
erected in fts place, is deductible, as 8 leoss, from
petitionar'®s gross income fex the year 1949;

{3) whether ar not the deprecistions claimed by
petitioner In its income tax returns for 1949, 1950 and
1981 are reasonable;

(4) whether or net petitioner underdeclared the
profits realized from the sale of some of its real pro-
pertiss; and

(8) Whether or not petitioner is entitled teo a
refund of #3,757.69 as overpaid income tax for 1950.

Petitionsr, relying upen Section 331 of the Tax
Gode, centends that respendent's right to cellect the
deficlency assessment for the calendar year 1949 has
already prescribed inasmuch as & peried of & years,

7 menths and 27 days has elapsed since the filing of its
income tax return en April 18, 1950 te the filing of the
petition for review on December §, 1906,

Under Section 331 of the Tax Code, the Government
hed the right te assess income tax against petitioner,
or institute an action In court te collect a tax without
assessment within five years after April 18, 195, or
up to April 18, 1955, In the case at bar, the petitioner's
income tax return fer 1949 was filed on April 18, 1950,
and the deficiency assessment for the same year was issued
by respondent en November 3, 1953 or within five years
after April 18, 1950, The assessaent, therefore, was made
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within the period of limitatien set forth in Sectien
33l. Where the assessaent was made within the perioed
of limitation, uummnmém.mw
may cellect the tax by & preceeding In court within
five years after the assessment of sald tax, pursuant
to Section 332(¢c) of the Tax Code, which we reproduce
below:

T ‘pricr Lhe exp!
n! M tu- uuutun agreed um in
tm the Collector of Internal Revenue
before the fon of

W
hﬂ. . x*
suc n-;rpunud xx Esphasis

Applying the provisions of Sectien 332(c), the
Government had five years from and after November 3, 1953
or up te November 3, 1958 within to institute an
agtion in court te collect the tax. VTreating the answer
of respondent which was filed on January 19, 1957 as equi~
valent to s judicial action for the cellection of the
taxes in gquestion (Collecter v, Clement, ot al., G. R,

No. L=12194, January 24, 19593 Cellector v, Selane, G.i.
No. L=11479, July 31, 1958), the right of the Government
to collect the deficiency income tax for 1949 hes not

mmfhd.

The fiveeysar limftation on & preceeding in court
for collection of taxes provided fer in Section 331 does
net apply te the instant case bscause saild limftation
refers only te a judicial collection without assessment,
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In the present case, the collection 1s based upon an
assessment made DLy MJ

It 1, howwver, contended by petitioner that Sec~
tion 332(c) does net apply to the case at bar because
said section refers te the cellection of internal re-
venue taxes in general and net te income taxes as held
by the Supreme Court in the case of Collector of Internal
Revenus ve, Jose Avelino and Court of Tax Appeals (G.R.
Mo, L-9202, iNovember 19, 1996); and becsuse the provi-
sions of Sectien 332 are "Exceptions as te period of
limitation of assessment and collection of taxes® and
refer expressly only to a case of "a falee oxr fraudulent

return with intent te esvade tax or of a fatlure to file
& return®,

e made it clear in the case of Carles Meran Sisen
and Priscils F, sison ve. Collector ef Internal Aevenue,
CeTeAs Case No, 337, February 26, 1958 that -

“The enly conflict between Section 91(d)

on the one hand and Sections 331 and 332 on

the other relates te the period of limitation

upon the power to collect income tax by dis~

traint and levy, and the Supreme Court rightly
held that Section 51(d) being a special pro-

vision is the one applicable. #&ith respect to
the right to sssess and collect income tax by

Judicial action, there is abselutely no con-

flict between t‘o said provisiens law,

Section 51(d), the special provision, being

silent on the subject, Sections 331 and

the general sions, must be held te apply.

There s in Sections 331 and 332 which

exc ludes from their operation the right of the

Collector of Intemnal Aevenue to assess and

collect f{acome tax by judisisl section. x x x"

From the finding that the right of respendent te

collect the deficiency assessment for 1949 has net pres~
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cribed, it follows that the right to cellect the 1951
deficiency assessment has equally not prescribed,

%e come now te the second issue.

Petitioner's claim for deductible less arising
from the demolition of the “bareng bareng® 1s based
upon Section 30 ¢f the Tax Code and Sectisn 77 of the
Revised Income Tax Reguletions Ne. 81 (same as Section
97 of ilevenue Regulations No. 2 of the Department of
Finance), pertinent portions of which are hereinbelow

quoted:
*Sec. 30,
-.2: GM ﬁ&u
m 1 Mim o
X R = x
*(d) Losses:

"(2 = In the of
““m sustained

mdhupi f within the ¢ year and
net ¢ m fexr by insurance or other~

"Sec. T, Yeluntary semeval of build-
ings.~ Loss due to veluntary remeval ev
M&tm#mmm.:nxmt
~ te renswals and replacements w be dedust~-

© ible from gross Income, x x x" (levised In~

come Tax Regulations Ne. 8l.)

Aespondent disallowed the claim for deduction on
the theory that there being an intention on the part
of petitioner st the time of purchase of the "bareng
mm'ua-lm ft to make way foxr the erection of
a4 new structure, the undeprecisted value thereof, in=-
stead of being deducted from gross income, should de
added to the cost of the bullding replacing it and

depreciated during the life of the new asset, in
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accordance with Section 97 of Revenue Regulations Ne. 2
of the Departanent of Finance, which reads;

"Section 97, VOLUNTARY REMOVAL OF BUILD-
INGE,= Loss dus to the veluntary removal er
dmutm of old m.um.. m n::pm

m, l .8 m'
t. renewals and ements un bo mt-
!.hh from mu tana. v D
T r"r'r*“mr

'1?1""'"""’""""""‘?“"'1""""11 2 vie

e 11“1‘-—-:—'-7-1}'—,‘11?“: v

pe _Sonsidered that the taxpaver | ! |
e W & T

"'rwr—-'*ﬂnwrﬂr"rm*rﬁw

- Iﬂnrn-'rvmawrm .
salass budld: [10d,

Article 142, Regulation 48, Treasury Department of
the Untited States, which s & counterpart eof Section 97
of Revenus Regulations Me, 2 of the Departaent of Finance,
was interpreted by the Circuit Court of Appeals, Second
Circuit, of the United States in the case of Cemmissioner
of Intearnal Revenue vs. Appleby's Bstate, ot al., 123
¥(2) %0, thus:

result foem & sieesd transestions 11’6 Building

is demolished because unsuitable for further

use, the transactien with respect te the builde
'muclmdmmtnm{w may take his loss;
but if the purpese of denclition is te maks way
for the esrection of a new structure, the result
is merely te substitute & more valuable asset

foxr the nlum.mdthlmimm
tion may reaseonsbly be considered as part of the
cmdmmamwuummmm
its life, as 1s 2 broker's commission for nego-

. tiating & leass. x x x*

Considering the evidence on pecord, we conclude that
st the time petitioner acquired the “hareng barong® on
Februazry 38, 1949,1it hed no intention of demolishing the
same for the purpese of constructing another building in
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its place. The subsequent demolition was due te the
compelling oxder of the city engineer of Manila, This
conclusion is supperted by the positive and uncontro-
verted testimony of petitionaz's general manager, Atty.
Teodore R, Dominguez, to the effect that petitiener had
no intention te demolish the "baronge-bareng®) that said
*bareng-bareng” had a rental inceme of about #3,730.,00
per monthy that petitioner st that time had ne funds
with which te finance the construction of & new building;
that said "bareng-barong” was demolished by order of
city authorities, :u'nnoom- of which petitioner was
compelled te put up another building; and thst it had te
berrow money from the bank te finance the construction
of now buflding, now known as Building Prisetla IV,

It 1s uncentroverted that petitioner sustained o
loss of #11,237.35 frem the demclition of the "bareng
barong” $n question. There 1s ne showing that it was
compensated fer such a loss by insurance er otherwise.
Consequently, said less is allowable undsr the law, and
should be deducted from petitiomer’s gross inceme in mw]
(Commissioner vs. Appleby's Estate, gupra; Motel MoAllister,
Inc. vee UuB., 3 F Supp. 5335 Unten Bed & Spring Ge, v.
Commissioner, 39 F (2d4) 383; Dayten C. v, Conmissioner,
90 F (2d) 767; Francie v, du Pent, BTA Meme. Op. Dkt. 867%4).

Fer & clear disposition of the thixd fssue, we shall
take up the preperties invelved 15 seriatim.

Building Priscila Neo, 2 =-» The rate of deprecfation
sdopted by petitioner on this building wes allowed by res-
pondent,
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Suilding Priscils Ne, 3 -- It is & seai-concrete
butilding, with galvanized iren roofing, hellew bleck ex-
terior walls, woeden interior walb and wooden stairs co-
vered with asphalt tiles. Its firet floar 1s conerets,
while its second snd third floors are made of wood co-
vered with asphalt tiles. The ssphalt tiling of fte
stairs required the resdjustaent of its value on January
1, 1950, The first floor has been used as a stoze; the
sscond and third flecrs have been sccupied as offices.
Petitioner estinated fts life span to be 25 years. Hes~
pondent stepped At up to il years.

This building was scquired by petitioner frem Atty.
& Mps. Carlos doran Gisen in exchange of shares of stocks
in the Priscila fgtate, Inec. at its 2ssesced value of
FT0,343.00, In clatming deprecistion, petitiener used its
construstion cost of #110,600.00 instead of PN, M3.00 as
basis fer somputing the depreciastion, “because of the pe~
lisy adopted by the Board of Directors of petitioner” of
giving "Justice te the spouses” by equating the sssigned
value of this property with its sctual coest of construc~
tion., Hespondent, however, computed the depreciation en
the basis of ¥ 70,000,00 £n 1949 and #70,043.90 1n 1981,

Upon the uncentreverted evidence that the assigned
value of Guilding Priscila le. 3 te petitioner was mevail-
udted ab # L10,600,00, we zule that the deprecistion should
b computed on 110,800,000, depreciable within 75 yeazs,

Buliding Prisells Ne. 4 -~ This building fe con-
crete,excapt the partitions which ave made of weod, The
zoofing 1s sade of galvanized fren, A paxt of the
ground floer and the whole of the secend and third

423



DECISIUN =
CeTole CASE WU, 334

- 17 =

floers are occupied by the Bohol Central Colleges and
Sscretarial School. The rest of the ground {loor 1s
occupied by hardware stores and a habardashery shep.

In determining its useful 1life, which was estimated to
be 39-1/3 years, petitioner took into gcensideration the
use fer which It 1s being put to and the progress of
arghitectural destlon, “ceording to the testimeny of
petitioner®e general mansger, there sre go many paople
e studsnts = who go up and down the butlding in view of
$ts being used as a school, It is pointed out on behall
of petitioner that 4 change in spchitectural design
Pould make the dSullding. outmoded, thus r-ﬁu:'.lﬂ'g its
eCohuals useiulness. despondent, howaver, fncreased
the estimated life span of the building te L0 yesrs.

In view of the character of the building, its use,
and the changing architectural cesigns, we find the
estimated life span of 33-1/3 vears as reasonsble,

/" A% may be noted that respondent determined the
sost of Buglding Priscils No, 4 to be F23%,215.15 (see
Exh, 6, CTA rec. p. WT7). The emmt;m cest of
sald bullding,however, 1s "232,%00,00 (soe tixh, i,

CTA zec. p. 89). Ths latter saount should, therefore,
be used as bDasis for computing the depreciation,

Saguio House -~ This is @ pre-war building lo~
cated at Baguio City, There fe no showing as to the
materials of which the house s mede, Considering the
repairs made therson subsequent te its ssquisition in
1949, petitioner estimated ite life te be 10 years.
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Respondent calculated the saws 3t XU years. The esti-
mate of respondent appears te be uareasenable, consi~
dering that the building in question was sctually coens~
tructed before the war, and at the time petitioner ac-
quired It in 1949, it had existed for not less than
seven years. Consequently, wa take It that the life
span of the Baguife bullding f{a 10 vears.

#fe, Cristo Building -- There is mo centroversy
as to the valuetion and estimated life of this property.

8izal Svenus Bullding == This preperty was cons~
tructed before Vorid War II. The ground floor is made
of cement and tiles, while the upper floor inc luding
the posts are made of wood., 1Its partitions are made
of adobe mixed with cemsnt, Petitioner estimated fts
life t6 be ten years. HRespondent ingcreased the life
span te X years. :

wonsidexring the age and the wuteriais with which
the building is made, we believe that its estimated
1ife should be 10U years.

‘dlava Bullding == The ILlaya property is an old
building which is a Spanish type sccesseria. It s
partly made of adobe and partly of woed. The reofing
consists of galvanized iren, It Ls occupied by Chinese
who sell salted fish, Fetitioner estimated its esconomic
life at ten years, but respondent increased the:estiamste
te 20 years. |

In view of the type of the building, the meierials
of which It is made,and fts use, we find its life span

reasonhbly fixed at 10 years.
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Gamsrines-=I21l House = This building 1e an old
Spanish type residentfal house. The testizenial evi-
dence shows that it may have existed even as far back
a8 the Spanish times. It is alveady dilapidated., In
1949, this buflding was deprecisted at 1k which rate
wes allowed by the Bureau of Internal Revenus., Hewever,
about December, 19950, fts tenants vacated it as & result
of which, its windows and doors were stolean. Wo repairs
were ever aade and petitioner has no intention te msake
further repairs. It 1s now occupied by pstitioner's
Janitox. On this acceunt, petitioner, without previous
consultation with umz. re-ostimated its life teo
be four years Leginning from 1951 and alse increased the
rate of depreciation te Z5s, )

The rete of deprecistien taken by petitioner fer
1951 not ceonsistent with that taken Dy it in 1949 and
1950, ¥ Section IUD of Revenue Regulations MNe, 7 ¢f the
Department of Iinance, which implemeats Sectien J0(L) of
the Tax Code, requires that the taxpayer acdopt a rea-
sonable censistent plan., The reduction tn s¢conomic use-
fulness of the building due teo pllfersge coes not justify
departure from s reasonable consistent plan ner nerit sa
increase In the rete of depreciation. Loss due te pil-
ferage of scme portisns snd accessories of a wuilding
does net constitute loss due Lo erdinapy wear and tutg
Hence, we affirm respondent's detersinstien on thie point,
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Yarious buildings == With respect te the garage
located at Pennsylvania $t., » "barong-barong" et
Azcarraga St, (now Bullding Priscila Ne, 6) and another
*barong-bareong” situsted aleng Evangelista §t., all in
the city of Manila, petitioner's claim for depreciation
therefor were allowed by respondent.

Qifice library books =- They censist of books on
zeal estate, but nostly are law boeks. Petiifoner

claimed a deduction of the smount of ¥731.5C for 1980

as depreciation for library books velued at #4,027,13

st the rate of 17¢. It estimated the life of said books
to be six years. Ia 1901, petitioner re-adjusted the
value of said books at /3,833,43 and re-estimated their
1life to be five years, thereby ¢laiming depreciation
therefor in the amount of #766.69, computed at the rate
of M. In the case of the new books, It claimed depre~
¢istion fer the whole year iIn spite of the fact that they
were purchassd snd possessed by petitfoner n 1951 for
less than 12 months. There is evidence (Exh, €, CTA rec.
Pe 107) that the rate of deprecistion empleyed Ly peti-
tioner in 1951 was reduced by respondent te iGe, therewy
resulting in a disallowance of #340,45,

Petitioner®s justification for using & depreciatien
rate of 1% and then 2k 1s the fact that law books, by
reason of the passage ¢f new laws, become “un-up-to-date®
(to verrow petitioner's terminolegy). |

we are of the opinion that the detemmination of res-
pondent should be sustained. The economic usefulness of
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books on real estate and law books may reasenably be
estinated st ten yesrs, Five years 1s too short. "
While It is true that the passage of new laws neces~
sitates the revision of law books, It is equally true
that lew beoks continue te be in use svea after the
passage of a law repealing or medifying the lew of whish
they deal. For {t cannot be denied that old provisions
found in old books are most often consulted in cesearches.
The depreciation allowed should, therefore, be
#402,72 and r426.2¢ for 1950 and 1951, respectively.

Cffice fupniture snd fixtures -~ In 1949, petitioner,
without uﬁt:stm the furniture and fixtures invelved,

toek their tets) cost of #5,000,00 and then estimsted
thesr life to be 4 years. He ohaimed 8 deduction for
deprecistion in the sum of #1,250,00 ot the yste of 29,
In view of the books, which were purchased ia 1501, he
re-adjusted the capital osasis for 1951 frem 5,000, te
F7,665.00 and claimed 8 depreciation of +1,033,00 st the
rate of i, In 1951, it used the same rate (Z0a) as in
1950, but re-adjusted the capital basis to 6,237,000 and
clafmed = depreciation of #1,247,40, For these latter
yoars, the sstimated life span of the furniture end fixe
tures vwas © years. ,

Un the other hand, respondent ssnsidered the res-
pestive sums of ¥5 000,00, I9,000.60 and 29,00 .00 ay
capital bases of the furniture and fixtures fer the years
1949, 1950 and 1901, and estimated their life span at

- i
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10 years, therevy disallowing certain pexcentages in
petitioner’s claims for depreciation.

In this jurisdiction, the taxpaysr must demons~
trate the reasonableness of his claim fer depreciation
deduction; he must prove effirmatively the cerrect ultie
mate facts supporting the allowance claimed (Heary F.
Cocshrane, 23 BTA 202; Uncasville Mfg. Ce., 19 BTA 920,
aff'd on this peint, 55 F(2d) 893, cext. den. 286 U,8.
545, 76 L. od. 1282, 52 5, Gt, 497; Denver Powerine Ceo.,
7 BTA 11863 San Angelo Telephene Co., 6 BTA 1189). In
the case at bar, ne evidence was addusced as e the nature
of the furniture and fixtures, their itemized costs,
their uses and other corrvect ultimate facts supporting
petitioner’s depreciation claim, In defeult of such
evidence, we cannot determine the amount of deprecistion
which was sustained during these years., lengce, we are
compelled %o affirm respondent’s determinations eof
#416,67, P902,00 and #902,00 as allowable depreciations
for 1949, 1950 and 1981, respectively,

[zansportation ecufpment ~- In 1949, petitisner
claimed 3 deprecistion deduction fer its automebile at
the rate of 2. lowever, in view of the purchase of
new tires fn 1980, petitioner re-adjusted the valus of
the autemobile and dapreciated the same st 75 during
, the yesrs 1950 and 19351. TYhe re-adjusted value was
arzived st by deducting the amount of depreciation ale
lowsd in 1949 (#1,728,30) from the deprecisble capital
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of the automobile (#8,641.54) and the difference was
added te the cost of new tires (1314,%%),

(n the other hand, respondent allowed the claimed
depreciation decuction for 1943, But, for the vears
1950 and 1931, he added the cost of the 2ires to the
cost of the sutoscbile, thereby ebtaining » total of
F8,996,09 which he depreciated st 2Ca,

Respondent's deterainstion for J950 and 1981 1s
erronesus. In 1949, the estinsted life of the sutomo-
bile was five ysars beginning that year., In 1950, there=
fore, the same automcbile had pn estimated remalning
life of only four years. $o thet, when its value was
re-adjusted 23 of 1956, the deprecistion should oe spread
during the remaining four yeers of i(ts existence, After
re-adjusteent, the undeprecisted value of the zutomobile
in 1950 wes #7,727.79 with four nore vears of expected
useful life, 1It, therefore, would be proper that the
rate of deprecistion sheuld be T,

~ The determination of respondent would in effect
depreciate said adcded value of 314,50 in five years,
applying the rate of i, tut allow the taxpayer the
chanse to recover, through depreciatlion, only up to B(m
of said adeed velue or the awount of .281.64 tfnasmwuch
as petitioner hed cnly four yesrs aere during which gt
csould depreciste tiwe value of Lhe svlouobile, plug the

cost of the new tires.
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"x x x in determining the deprecias-

tien 2llowance, due welght must be given te

the taxpayer's accounting policy with res-

pect Lo repairs, maintenance, replacements,

and charges te the capital sccount and te

the depreciation reserve. x x x However,

while the acecunt peol mey require ape

lication and use of 8 diffecent zeting,
hat 1s not equivalent te saying that such

sa sgoounting pelicy could alter the wseful

11fe in years. In fact It te the fixed life

of the asset which ires a different rate

under asGount pelicies in arxder

te have ¢ estment in the asset returned

by the end of such useful life.® (idertens,

Law of Federal iIncome T'lltlﬂn- Veola ‘. >k,

Ag regards the fourth issue, 5t is te be noted that
respondent determined the profit allegedly realized from
the sales of several properties sn the basis of their
assessed value for which they were transferved by the
Sison spouses to petitioner in exshange ef the latter's
shares of stock.

Petitioner, however, d@nuc sarning prefit from the
sales for the reason that its Soard of Directers, in twe
resclutions dated July 1, 1949, resclved that the assigned
value of the Sison properties to petitiocner be intreased
from their assessed value te their selling prisce te third
parties, and thet the difference be delivered to the
$ison spouses, Hence, It is centended that Lt dis not
liable for income tax on the profits, which inured to
the Toﬂt of the Sison spouses.

To our mind, petitioner should not be reguired
to includs in its gross income whatever profits were real-
ized on the sale of various preperties whish, vy aan~

date of ite Boazxd of Directors, should inure te the
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benefit of the sison spouses. For, in effect, there

nommmhtmtma '
In resuné, the incowne tax lfability of petitioner

for 1949, 1950 and 1951 should be couputed as follows:

4249

Net incume Per TeLUrn cesevcevesssssccse=oe i"“..lﬁ&u
Adds

‘MIM depreciation .. ¥1(,199,.38
Ba:i:;m. taxes of Mr.
Se S4800 coesessncoce ___“”m
set taxable incaome . :00‘.::0&00..t!.'00000
Tax dus thereon (1&5 sessssvssasssessnsans ' By ™

Less: Tax lll'tﬁéy eecsesesruSIEIRROIR RS '
D‘f““ﬂcy Lax QUP cesconcsvessssssesssssse
loverclained depreciations
8ldg. Priscila No, 2 seeessnssse F ‘.qu
Bldge Priscila Ne. 3 seceavsscece 73.71
mu’.‘ HOUSE concesvcssassssnssss T739.71
Stoe Cristo Bldy. eceeescosssnsee
gi:;: g;:g.uuc Blge covsccsccnces
SedsosavoevosnedAeonNe
cmm‘pil hw“ (AR X F 2 2 5 52 3
Pennsylvanis Caridy® c.esecessene
Barong-bareng et Azcarrags .....
sarony~oarong &t Lvangelists ..
Office furniture & fixtures ....
’Innmutm eguipnent ,eseves

Y E P ORG—" H PR

L

m InCome POr retuln sscesscessescsnsescnes #30,879.83
<

Cverclagmed depreclation:
Office !.!hrtry bOOkS ceeseees 1328.78
ffice furniture and

f‘“ms Ssens000sRInEsOBS M
Less:

Undexdec lared loss on sele of
31~a Prisefila No., % sessesIROERROERES T .
Net taxable m::fﬂ’ oo;n.coooooooooo.oooou.o{ lealy
an M Fa essescssseenvasossessesens !
Less: 9’f1¢1.f’€¥ tax for 39;9.00::009..0..0
Balance of W InCom® LAX ceoscsvsccne
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M ingcome perxr return sescsscssvecvosas $96,585.31

‘
Overclained deprecis-
400 cocevsncascornss F3, 105,80
mumtm defil~ |
cienc 4288 ceccosee ___M :
bigt taxable ’{M“ sgsveesBERsOtsROR G #:l] "
;” due thereon ‘ I secessssacessses 419y9K -y
“ M T %
tax ‘td‘. .“I oto:oo-oano:. ¥ .
overpaid income tax
‘“ .I.’ﬂ.a eesssseenssssssassensscnsce 2209036

Amount refundable ._oo.o.c.toouoooooooc(W’

loverclatned deprescistion:
Camarineg-Ipil M“ censese F2500,00

Cffice library bOOKS coesces 340,485
Office furniture &

fANLtULes sescvcccssesencee ___M
Tot a1l coevensssses m

Finally, we come te the issue relative to the
refund of »3,707.69, As computed asbove, petitiener
fe entitled te a refund of ealy i3,045,19 inateasd of
#3,757.69, without interest (Collector v, St. Paul’s
Hospital of lletle, G, R. Ne, L~12127, May 25, 1999,
Collector v. J. N, Sweeney, ot al,, G. R. No. L=12178,
August 21, 1999).

IN VIEW OF THE FOREGUING CONSIDEAATICHS, the
decision dated November 2, 1956 ef respendent Cole-
lector (now Commissioner) of Internal Revenue is
hereby modified., HRespondent is hereby ordered te
refund te petitioner Priscila Estate, Inc, the asount
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of 3,045,199 as overpaid income tax for 19%C. Withe
out costs.

9C CADERED,
Mm. Noveaber ”. 1960,

=
e

Gsociate Judge
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AgsocLiate Judge
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