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petitioner luls Uy the asount of #10,679.38 as come
mercial broker's percentage tax for 19541958, inclue
sive of 254 surcharge and P.Z.R. (privilege tax re-

wn.o-nuum

MHM
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It appears from the petition for review that petie

tloner is engaged in business for his own sccount as
merchant, with his vun establishsent in Batangss, Datangas,

and as exelusive dgaler or seller of products of Internae
mmmumum,

. Harvester Macleod, Ince, hereinafter called IHM.

uy virtus of an muthority to investigate issued
on Decembar 5, 1960 by the issistant Beglonal Director,
Heglonal Distyict lo, 5, Sen Pablo City, tho books of

~ aceount of petitioner were examined for income tax and
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othar internal rovemue taxes for 1958 and prior years.
Buresu of Internal Revenue Sxaminer Pelipe Macabuhay
found out that from 195% to 1958, inclusive, potie
tioner failed to declare for business taxation the
comuissions and discounts he Peceived from the: [HM
amounting to P132,391.71. (ppe 46=49, BIR rec,)
W,nimu.lﬂ,pcﬁun-rm_
assessed by respondent the amount of P10,679,38 as
6p commercisl broker's tax, 25§ surcharge for late
payment, and P750,00 as PIR from 19% to 1958 at
Pi50400 & year for five (5) years and J300,00 as
compromise penalty for violation of seetions 178 and
183, in relation to Sections 182 and 195, of the Nee
tiomal internal lovemue Codes Un November 16, 1962,
the then Deputy Comissicner of Internal Revemue Nisaed .
P, Vera sent & letter to petiticner reitorsting the
assesgment and demend for the payment of sums of
P104679439 as fixed and purcontage taxes for the pe-
riod from 195% to 1958, inclusive, and 300,00 as
compromise panalty, in order that the case be consie
dered closeds (ps 68y SIN rees) '

A varrant of distraint snd levy issued by rese
~ pondent on Jumary 23y 1963 was served upon petie
tioner, but after tha contents were explained to him,
he refused to sign it, Instead, he requested that he
be given s fow days to think 1t overs When asked
whether he vas willing to sign 2 waiver of the statute

53
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of 1imitations, he promised to sign st a lattar date,
(ppe 132 & 159, SIR ee,) -

On Harch 28, 1963, petitioner's counsel wrote
~ the Commissioner of Intorsal ievemue, Manila, requesting
that the case de reviewed in a conference heardng boe
fore tie Appellate Division of respondent, or reine
vestigated, in line with the action belng tsken by rese
poudent in connectlon vith other persons andecorporstions
Coples of the tax waiver duly exseuted by Mr, Uy were
enclosed, the preseriptive period of wileh was Decamber
31, 1968, (ppe 147, BIR ree.) On mgust 2, 1968, the
Commissionsr of Laoternal hevemme wrote petitioner's
counsel requiring each of counsel's ciients, including
_ petitioner, to sxecute an extanded walver of the stae
tute of limitations, the prescriptive period of which
should be December 31, 1972.(pe 189, SIR rees) And
o lovember 29, 1968, petitionar®s counsel wrote rese
poadent eaciosing four (4) copies of the revised tex
walver duly emecuted by luls Uye(ppe 191 & 192, LIK rec,)

it the seneduled nearing of thls case on Mareh
39 1977, after the trisl was postponed for no less than
seven times at tie lnstance of potitioner, the latter
roquested, and wes granted, ten days to reviev the
Buresu of Internsl leveime records on the case and to
~Tile a memorandum, if he finds it necessary, after whieh
théicase will be considered submitted for decision of
‘the Courte lo objection wes interposed by respondents

04
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lip trialon the merits wvas therefore conducted by the
Court and the case was submitted for decision based
on the pleadings and the records of the Duresu of

internal Revenue, | = .

Under the wellesettled rule that one who prays
for judgment on the pleadings without offering proof
as to the truth of his own allegations, and without
giving the opposing party an opportunity to introduce

. evidence, must be understood to adait the truth of

the matericl and relevant allegations of the opposing
perty (Seuermsnn vs, Casas, 10 Phil, 386§ Svangelista
vSe Do l1a Hosa, ot sle, 76 Phily 1150, the parties
ere therefors considered to have rested their motion
for judgment on thelr own sllegations takdn togethor as
are admitted in the pleadings, or decmed aduitted, ine
%ﬁ“dh“nMM-
Under paragraph XII of the petition for reviev,
petitioner alleges that notwithstanding the faet that
6o final deeision has boen rendered by respendant on

| mm'-mm.mmm

the petition is being filed by petiticner in view of
mmnmmcmm
rue thet a warrant of distraint and levy may be served

upen petitioner, in line with the campaign of sald

Bureau for the collection of tuxes, despite the fact .

_55.
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Hespondent specifically denles this allegation
of petitioner under parsgreph 6 of his snswer, the
truth of the matter, according to him, being those
stated in his special and affirsative defenses, to

wits

il i s diline AN gl

respondant m-

7. That petitioner, for taxstion purposes, is

not an independeat merchant but sn agent of International

liarvester Hacleody Ins OF & comsurolel broliery us dem
fined by the Tux ode, selling or bringing about sales
and purchases of Iil's merchandise; ‘
8, That respondent is suthorized to collect de=
linguent internal reveme taxes either by distraint and
levy or by judieial setion or both simultanecusly under
the Hational Internol Hevemue Code. The only requisite

‘before he can clllect the tex is that he must first

assess the same within the time fixed by law, The
Comnissioner of Internsl Revemme is not required to
rule first on a taxpayer's request for reinvestigation
before he can go to court for the purpose of collecting
the tax sssessments (Republic vse Lim Tien Teng sons

& Cogy Golls Hoy Im21731, Mareh 31y 1966§ OGe (24) pe
5159} '
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9« ZIhat Republi€ Act So, 1125 creating the Court
of Tax Appeals allows ths taxpayer to dispute the correcte
ness or legality of an sssesument both in the purely ade
ministrative level and in sald court, but does not stop
or prohibit the Commissioner of Internal Reverme from
mmmmqéﬁ_m
for in Section 316 of the Tax Coday except when enjoined
by said Court of Tax ippeals, (Republic of the Philippines
\ wee Mdm Tian Teng ons and Coey supra)

‘10, mmmwmmm
Ml“ﬂhﬁﬂt#md
mmmm&mmm
umwn.hhhm&uWHum
adverse to the taxpayer; .

1l. That the motions for reconsiderction filed
by Mre Cirilo b, Constantino in the case mentioned in
the preceding paragraph had already Leen denied by
the Supreme Court in resolutlions dated May 8 and 28,
197% |
12, That the assessment agalnst petitioner in
the amount of P10497938 is in accordance with law
and regulations,

u-ummmmmmmm
muwumuuumu
imply therefrom, the fact that petitioner’s protest
~ and/or request for reconsideration of the ussessment
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wiey eunsbunnbiion £00 Sown dniiol 1 Swpetenly @0
& werrent of distraint and lovy has been 1ssued by him
to enforce collection of the tax liablility assessed
against petitionar. Geetion 7(1) of Hopublie ict Ko.
1125 provides that the Court of Tax Appesls shall have
oxclusive appellato jurisiiction to review by appesl
‘decisions of the Commissioner of Internal Revenue ine
charges or fees imposed by the Hational Intarnal Reves
me Code or other lavs adninistered by the Burean of
- Internal levemue, ‘hat is appealable to this Court
is the decision of the Commissioner of Internel Revee
mue on a disputed assessment., 4n essessment becomes a
“disputed assesrment” whare the taxpayer questlions

. mmwmmmmm-uum

sidered, The decision on the taxpayer's protost and/
or roquest for reconsideration is the decision on the
disputed assessmant which is appeslable to this Court.
(5. Stephen's /ssociation and st. Sgephen's vhinese
Girl's School vs, Collector of Intersal Nlevemue, 1O%
Phil, 314, 31%j Beguio Country Club Corporation vse
Collsctor of Intermal Nevenue, ot aley Lelldl9, ‘pril
@2y 1959, 105 Phile 1269 unpubej Roman cathbolie Arche
bishop of Cebu vs, Collector of Internal Hevenue, Le
16683, Jamuary 31, 1962, % GCRA 2793 Commicsioner of
Internal Keverme vs, Lilis Yusay Gonsales, ot al ,

28
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L=19495, NHovember 2l 1966, 18 iCii 757) -camissioner

. of Internal Reveme vs, Leonardo -, Villa and Court
ﬂm.mmnnug,lﬁﬁ.ﬂ Cla &)
And even if no guestion is raised as to the Fight of the
axepde by the courts. (Commissioner of Internsl Koveme
vs, Leonardo 5, Villa and Court of lax Appeals, SuEae)

nmmm.mi-tmmu-
or reiavestigation of the assessment made by the Come
migslonor of Interncl Mevenme, but, without categorie
cally deciding the request or protest of the taxpayer,
the Commissionor sesks €o enforce collaction of the
tax assessed by him against the taxpayer by means of
didstraint and levy, such action of the Commissioner is
an implied denial of the taxpayer's protest and/or re-
quest for reconsiderstion or reinvestigation, ond the
taxpayer may appesl therefrom to the Court of Tax Ape
mupn.u-mmu.mm-r
sioner of Internal Hevenue, CTA Case lo, 1266,  loveme
ber 1i, 1962,) The same rule applies where the Come
wissioner of Internal iovemue, vithout bothering to
reply to the taxpayer’s protest and/or request for
reconsideration or reinvestigation, institutes en action

59
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in the Court of First Instance for collection of the
tax-assessed against the taxpayer. The £iling of such
action at the instanee of the Comsissioner is equivaient
to the denial of the taxpayer's protest and/er request for
Mﬂnummmwu
resedy is to sppeal to the Court of Tax Appeale within
mmmwﬁmuumuﬂ
-mu—mmm!mrq.mm :
31y 1966y 16 CCha 584.)
muhmmmw
from the assessment of respondent without walting
for his decision or action on his protest and/or
reguest for reconsideration on the disputed ascocse
ment, which is the decislon appoalable; or neither
does it appear that respondent sought to enforce cole
lection of the tax llability assessed by him against
potitioner by means of distradnt and levy so that such
action of respondent would be an implied denial of
peti ioner’s protest amd/or roquest for reconsiderae
tion, the appeal is pramature and this Court has no
jurisdiction to emtertain said appeale Fory as stae
ted above, tho jurisdiction of this Court is to review
by appeal dggialous of the Commissioner of Internal
mamm The Court of Tax
4ppeals 15 a court of speecial jurdsdiction, /s suchy

60



DECISIIN = ,
:iT‘ ‘l ':;ﬂ;;E H L ] m

-l’

it can take najaixm- Anly of such matters ai are
clearly within its jurisdiction. (Mex & Company, Ltd.,
ve.Court of Tax Appesls, L=12396, Janusry W, 1962,

4 GORA 1603 Commissioner of Internal Revenue ve, Leonardo
'?iu- and Court of Tax rppesls , supza; Comnissioner

of Internal Revenue vs. Ayals securities Gﬂpﬂéﬂﬂh
L=29485, March 31, 1976, 70 sGia 204.)

It is true that in this case, the parties submitted
voluntarily to the jurisdiction of this Courte The
Assue of jurisdiction was not raised by them, asnd
they submitted thelr cause for decision. However,
jurisdiction is conforred by law, not by consent of the
parties, It can be challenged at any stage of the
proceedings and for the leck of it, a court can dise
niss » case gx mero moty. (Wolins vs, De la Rivas 6
Phil, 12; Fusetebella vs. Negros Coal Co., 3 hil,

69; Vega vs. San Carlos Milling Co., 51 Phil, 908;
UeSe V8o de la Santa, 9 Phil, 22; Vdae e Hijos de
Pedro Hojas vs. Rafferty, 37 Phil, 957.)

Nevertheless, gssuming argugndo that the rese=
lution of petitionez®s protest and/or request for
reconsideration of the assessment was hld in abeysnce
by respondent while swaiting the decision of the
mmmﬁmmmuud Commd ssioner
of Internsl llevenue vs. Tonstantine, L=25926 (decided

il —— A
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later on February 27, 1970, 31 oA 779), 4n acecerdance
with the sgreement between the counsel of petitioner
and ressondenty s stated by the latter in his memo=
randum, s0 that the finality of the decisioen rendered
by the supreme Court in the Constantine case constie
_tuted a denial by respondent of the protest and/or
request for reconsideration of petitioner, and theree
fore this Court has jurisdiction to take cognizance

of the present appeal} ‘

‘Petitioner having prayed for judgment on the
pleadings without proof as to the truth of his own
‘allegations and without giving resnondent an opportunity
to introduce evidence must be understood to have admitted
the truth of the soecial and affirmative defemses, anong
/others, of respondent that (a) re titioner, for taxastion -
mm.um.ntmm-mmm-m
of International Harvester iacleod, 1NGes OF 3 COM®
mercigl broker, uﬂtﬂdhﬂnhumg uuh'
ummmmm“dnu-n-ﬁm—
dise, and (b) the sssessment agsinst petitioner in the
snount of P10,979.36 1s in sccordance with law and
regulations,

Accordingly, we find no merit in the instant
petition for review and the decision of respondemt
Cemmissioner of Internal Revenue finding netitioner
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Luis Uy lisble for the amount of F10,679.38 represent=
ing 6% commercisl broker's tax, 28¢ surcharge for
late payment and fixed snnual tax for the years 1994
to 1958 must be sustaineds The compromise penalty

in the amount of 3 0,00 suggested by respondent im
his assessment should not be imposed or collected
without the agreement and confermity of petitioner,
and it does not appear that petitioner sccepted the

 imposition of the compromise amount. (Wonder isechanical

=ngineering Corperation vs. Court of Tax Aspeals, L=
22805 & 1=-27858g June 30, 1975, 64 5 5553 see also
Collector of Internsl Revenue vs, University of Santo

Tomas, L=11274 & L-11280C, November 28, 1958, 104 "hil,

1062, Unpubes Philippine International Fiir, Inc.
vs. Collector of Internsl Hevenue, L-12928 & 12932,
March 31, 1962; 4 5Ra 774,) Petitioner is there-
fore ordered to pay respondent the sum of ¥10,679,38,
WHFREFCRR, the petition for review ll‘mgbr :
denied and the decision of respondent Commissioner
of Internal Revenue demanding from petitioner Luis
Uy payment of the smount of P10,679.38 is sustained,

~ “ith costs agalnst petitionerx,

$C CRDERFD,
Quezon City, Februsry 1o, 1978,

o s Ry

. 2 RMANTE F
I XNCUR1 at necting "resd Judge
CUNSTANTE G, ROAQUIN
.hAsscclate Judge




