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Certificate of Registration and Tax Excmption No. 99-0010
dated November 12, 2006.1

On the other hand, respondent is the duly appointed
Commissioncr of the Burcau of Intcrnal Revenue (BIR) vested
with authorily to exercise the functlions of said office,
including, inter alia, the power 1{o decide disputed
assessments, refunds of internal revenue taxes, fees or other
charges, penaltics imposced in rclation thercto, or other
matters arising under the National Internal Revenue Code
(NIRC) or other laws or portions thercof administered by the
BIR. She holds office at the BIR National Office Building,
Diliman, Quczon City.

In 1995, pctitioner was incorporated in the Philippines
{o operate telecommunications galeways and equipment
involving the processing, storage, monitoring and rctricval of
dala, image, voice, audio and tone.?

On March 12, 1997, petitioner, through its parent
company Philippinc Long Distancc Tclephone Company
(PLDT), entered into an Air Time Purchase Agreement with
P.T. Asia Ccllular Satcllitc (PTACS), a company duly
established and organized in Indonesia. The said agreement
was subscquently assigned by PLDT to pcetitioncr, while
PTACS assigned the same agreement to Aces International
Limited (AlL) in 1998.3 AlL is a forcign corporation duly
established and organized in Bermuda. Its principal business
objective is to provide and develop a mobile satellite
telecommunication network in the Asia-Pacific region and to
cngage in any other business rcquired to achicve the said
objective.4

The agreement grantied petitioner the right to purchase
satcllitc communications timc from AlL which pctitioner sclls
and furnishes to its subscribers, the consideration for which
is the payment of satcellite airtime fees by petitioner to AILLS ;

I Pars. 1.02 and 1.03, Stipulation of Facts, Joint Stipulation of Facts (JSF), docket, pp.
1107-1108

2 Par. 1.04, Stipulation of Facts, JSF, docket, p. 1108

3 Par. 1.05, Stipulation of Facts, JSF, docket, p. 1108

4 PPar. 1.07, Stipulation of Ifacts, JSF, docket, p. 1408

5> Par. 1.06, Stipulation of lFacts, JSI¥, docket, p. 1408
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Pctitioncr rcccived a copy of the BIR Letter of Authority
(LOA) No. 00051992 dated August 21, 2007 on Seplember 5,
2007, designating wcvenuce Officer Leilani Arcllano under the
supervision of OIC-Assistant Revenue District Officer
Espcranza Castro of Revenuce District Office (RDO) No. 19,
Revenue Region No. 4, (o examine pelitioner’s books ol
accounts and othcr accounting rccords for all intcrnal
revenuc taxes for taxable year 2006.6

Subsequently, petitioner received the First Notice for
Presentation of Records (BIR First Notice) from the BIR dated
August 28, 2007, enumerating the list ol audil requirements
pursuant to BIR LOA No. 00051992. Pctitioncr likewisce
received a Second Notice [or Presentation of Records dated
Scptember 20, 2007, rcitcrating BIR’s rcequest for the
presentation of petitioner’s books ol accounts and accounting
records [or taxable year 2006 pursuant to BIR LOA No.
00051992.7

Therealter, petitioner transmitted the documents
requested in the BIR’s First and Sccond Notices in a lctter
dated October 4, 2007, which was received by BIR RDO No.
19 on October 10, 2007. Pctitioner, in thce samec lctter,
requesied Lo be allowed 1o complete the rest of the
rcquircments until the end of October 2007.8

On Dccember 8, 2009, pcetitioner cxccuted a Waiver of
the Delense of Prescription under Statute ol Limitation ol the
National Intcrnal Revenuce Code to cxtend the period for the
assessment of taxes up to December 31, 2010. This waiver
was rcccived by the BIR on December 9, 2009.9

Pctitioncr then  submitted to the BIR  additional
documents relative to the BIR audil through a transmittal
mecmo dated Junc 1, 2010, which was rcceived on Junc 3,
2010.10 [

6 Pars. 1.09 and 1.10, Stipulation of Facts, JSF, docket, p. 1109
7 Pars. 1.11 and 1.12, Stipulation of Facts, JSF, docket, p. 1109
8 Par. 1.13, Stipulation of Facts, JSF, docket, p. 1109
9 Par. 1.14, Stipulation of Iacts, JSI, docket, p. 1409
10 Par. 1.15, Stipulation of IFacts, JSI, docket, p. 1409
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On Junc 10, 2010, pctitioncr rcccived a Notice of
Informal Conlerence!! dated May 27, 2010 [rom respondent,
thro :h then OIC-Revenuce District Officer Rey  wwobcerto
Manalili of RDO No. 19, relative to petitioner’s alleged
deficiencey income tax, cxpanded withholding tax (EW'T), final
withholding tax (FWT), and documentary stamp tax (DST),
inclusive of penaltics, the total of which amounted to
P176,688,087.39. Thc said Notice further advised pctitioner
{o attend the informal conlerence within [ifteen (15) days [rom
rceeipt, otherwise, an asscssment will be issuced for approval
by higher authorities.

Pctitioner attended the informal conference on Junce 28,
2010, wherein petitioner and respondent discussed the
details of the initial findings in the Notice and pctitioner
informed respondent that it will submit a position paper to
address the said (indings.!2

On July 1, 2010, pctitioncr wrote OIC-Revenuce District
Officer Rey Roberto Manalili, requesting an extension ol
fiftcen days from datce of informal conference to submit the
position paper. This letter was received on July 6, 2010.13

On July 2, 2010, petitioner executed another Waiver ol
the Defensce of Prescription under Statute of Limitation of the
National Internal Revenue Code to extend the period for the
asscssment of taxes up to March 31, 2011.17

Pctitioncr submitted its position papcer on the findings of
deficiency taxes enumeraled in the Notice of Informal
Confcrence on July 12, 2010.15

On August 2, 2010, petitioner received a letter [rom RDO
No. 19 dated July 23, 2010, containing revised [indings ofl
deficieney taxes after taking into consideration the position
paper filed by pelitioner. The letter stated that there is still%

H Pars. 1.16 and 1.17, Stipulation of Facts, JSF, docket, p. 1110
12 Par. 1.18, Stipulation of Facts, JSF, docket, p. 1110
13 Par. 1.19, Stipulation of IFacts, JSF, docket, p. 1110
14 Par. 1.20, Stipulation of lIfacts, JSI¥, docket, p. 1410
15 Par. 1.21, Stipulation of Ifacts, JS¥, docket, p. 1410
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found duc from pctitioner deficiecncy EWT and FWT, inclusive
of penalties, amounting to P136,458,794.53.16

Thereafter, petitioner filed a supplemental position paper
dated August 12, 2010, addressing the issucs raiscd in the
revised findings, which was received by the office of Atly.
Romulo Aguila, Jr., Regional Dircctor of Revenuce Region No.
4, on August 18, 2010.17

On January 21, 2011, respondent, as represented by the
Regional Dircector of Revenuc Region No. 4, issucd a
Preliminary Assessment Notice (PAN) to inform pelitioner of
its final withholding tax, valuc-added tax, and cxpandced
withholding tax liabilities, inclusive of penalties, amounting (o
P147,755,274.69. Pctitioncr rcccived the PAN on March 2,
2011.18

Petitioner filed a position paper against the PAN dated
March 22, 2011, which was rcccived by respondent throuv—h
the Office of the Regional Director of Revenue Region No. 4 on
March 28, 2011.19

Petitioner received a Formal Letlter of Demand and FAN
No. 019-E-0704006650 with the corresponding dctails of
discrepancics dated February 14, 2011 from respondent as
represented by the Regional Director of BIR Revenue Region
No. 4, rcitecrating the demand for payment of deficiency FWT,
VAT, and EWT, inclusive of penalties, amounting Lo
P152,759,792.12. Pctitioncr rcccived the FAN on March 22,
2011.20

On April 14, 2011, pctitioncr filed its protest letter to the
FAN dated April 8, 2011, pursuant to Section 228 of the NIRC
of 1997, as amended, which allows a taxpayer thirty (30) days
from rcccipt of the asscssment to protest the FAN.2! P

16 Par. 1.22, Stipulation of Facts, JSF, docket, pp. 1110-1111

17 Par. 1.23, Stipulation of Facts, JSF, docket, p. 1111

18 Pars. 1.21 and 1.25, Stipulation of Facts, JSF, docket, p. 1111
19 Par. 1.26, Stipulation of Facts, JSF, docket, p. 1111

20 Pars. 1.27 and 1.28, Stipulation of Facts, JSI, docket, p. 1411
21 Par. 1.29, Stipulation of Facts, JSI, docket, p. 1412
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On May 23, 2011, pctitioncr rcecived a facsimile copy of
a letter from respondent, staling the following matters: (1)
rcferral of the LR audit of petitioner for taxable ycar 2006 to
another BIR revenue olfficer, Ms. Gracila Agaton; (2) re-
investigation of the alleged deficiency taxes indicated in the
FAN; and (3) request lor detailed schedule ¢ gross receipts
and audit transaction trail of intcrconncction fce.??

On Junc 13, 2011, pctitioner transmitted the requested
documents in a letter dated June 9, 2011 (o respondent
through Atty. Maglangit S. Dccampong, thc OIC-Assistant
Revenue District Officer of RDO No. 19.23

Pelitioner received a [acsimile copy of an Amended
Notice of Informal Conference dated August 10, 2011 from
respondent through the OIC-Assistant Revenue District
Officer of RDO No. 19, informing pelitioner of the revised
findings of allcged dcficiency taxes after the results of re-
investigation. The Amended Nolice showed deliciency
cxpandced withholding taxes and final withholding taxcs,
inclusive ol penalties, amountling to P147,762,520.41.24

On August 23, 2011, pctitioncr paid thce dceficiency
expanded withholding taxes, inclusive ol penalties, as
indicated in thc Amended Notice amounting to P80,421.88
thrc  sh the ™R c-filing and c-payment system.?°

In a letter dated August 24, 2011, petlitioner prolested
the dcficiency final withholding tax asscssment in  the
Amended Notice, which was received by the Revenue District
Officer of RDO No. 19 on Scptember 7, 2011.26

On October 12, 2011, petitioncer reccived a facsimile copy
ol a letter dated Octlober 11, 2011 from respondent, requiring
pctitioner to submit additional documents in order to clarify
issues raised by the Assessment Division ol Revenue Region
No. 4.27 f

22 Par. 1.30, Stipulation of Facts, JSF, docket, p. 1112
23 Par. 1.31, Stipulation of Facts, JSF, docket, p. 1112
24 Par. 1.32, Stipulation of Facts, JSF, docket, p. 1112
25 Par. 1.34, Stipulation of Facts, JSF, docket, p. 1112
26 Par. 1.35, Stipulation of FFacts, JSI?, docket, p. 1413
27 Par. 1.36, Stipulation of FFacts, JSI¥, docket, p. 1413



DECISION
CTA CASE NO. 8567
Page 7 of 27

Pctitioncr  submitted the requested documents  to
respondent, through the office of the Revenue District Officer
of RDO No. 19, in a lctter dated ctober 2o, 2011, 1nc said
letter and the requested documents were received on
November 2, 2011 by Ms. Gracita Agaton, Revenuce Officer of
tk Assessment Division.?8

On December 15, ")J11, petitioner received a facsimile
copy of anothcr Amended Notice of Informal Conference
(Second Amended Notice) from respondent through Mr. Rey
Roberto Manalili, the Revenuce District Officer of RDO No. 19,
informing petitioner of the revised findings involving the
allcged dcficiency final withholding taxes.?® Pctitioner in a
letter dated December 20, 2011 filed a position paper to the
Sccond Amended Notice which was received on December 22,
2011.30

On February 28, 2012, petitioner received a facsimile
copy of a lctter dated on the same date from the office of Atty.
Maglangit S. Decampong, the OIC-Assistant Revenue District
Officer of RDO No. 19, informing pctitioncr that thc Legal
Division of Revenue Region No. 4 has issued a memorandum
bearing the final resolution on the issuc of the deficiency final

withholding taxes. The letter likewise mentioned the
cndorscment of the casc to Revenuce Region No. 4 for the
issuancce of the final decision on disputed asscssment.3!

On March 7, 2012, petitioner submitted to respondent,
through thc office of Ms. Araccli Francisco, thc Regional
Director of Revenue Region No. 4, a copy of the financial
statcments of the non-resident payce subject of the alleged
deficiency [inal withholding t{axes in order (o bolster
pctitioncer’s  stance that the purported dceficieney final
withholding taxes should be withdrawn and cancelled.32

Petitioner received a copy of the Revised Report of
Investigation dated Junc 13, 2012 from thce officc of Atty.
‘Maglangit S. Decampong, the OIC-Assistant Revenue District
Officer, on Junc 19, 2012, stating thc remaining findings of %

28 Par. 1.37, Stipulation of Facts, JSF, docket, p. 1113
29 Par. 1.38, Stipulation of Facts, JSF, docket, p. 1113
30 Par. 1.39, Stipulation of Facts, JSF, docket, p. 1113
31 Par. 1.40, Stipulation of Facts, JSI, docket, pp. 1413 1414
32 Par. 1.41, Stipulation of FFacts, JSI, docket, p. 1414
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allecged  deficiency  final  withholding  taxes, inclusive of
penalties, amounting to P163,377,931.84, and inviling
pctitioner to an informal conference within ten (10) days from
receipl of said Revised Report.33

Respondent [inally issued on August 23, 2012 a Final
Dccision on  Disputed Asscssment through Ms. Araccli
Francisco, which was received by petitioner on October 3,
2012.3

As a result, pctitioner filed the instant Pctition for
Review on November 5, 2012, assailing the FDDA issued on
August 23, 2012.

Respondent  interposed  the  following  spcecial  and
allirmative delenses in her Answer3S [iled on January 14,
2013:

“5. The tax dcficiency asscssment on  the
pelitioner is based on [facts, law, rules and
jurisprudcnce.  Pctitioner was asscssced for tax

deliciency on the ground that ils satellite airtime
fces arce subject to final withholding tax.

5.1. Pctitioncr is liable for a total tax dcficiency
in the amount ol P170,935,184.92 covering lax
dcficiencey for the year 2006 inclusive of surcharges
and interest penally compuled up to August 31,
2012. After verification and cvaluation of the
documents submitted by petitioner in protest to the
final asscssment notice, the documents failed to
refute and cancel the assessments.

5.2 A portion of the Final Decision on Disputed
Asscssment (FDDA) dated August 23, 2012 contains
the results of the re-investigation by the respondent
as to the tax liability of the pctitioner.  Pertinent
portion of the FDDA reads as follows: %

33 Par. 1.12, Stipulation of Facts, JSF, docket, p. 11141
34 Pars. 1.43 and 1.44, Stipulation of FFacts, JSI, docket, pp. 1414 and 1416
35 Docket, pp. 714 726
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- ON N JT
ASSESSN "NT

XXX XXX XXX

[. Final withholding tax

Income payment 1o non-resident f[oreign
corporation which was subjccted to 35% final
tax was not cancelled by the investigating
officc. Satcllite  Airtime  fce to  Accs
International Limited (AIL) a non-resident
forcign corporation a satcllitc scrvice provider
was subjected to 35% final tax. This was
confirmed when the Legal Division sustained
the position of the district office that 1he situs
of tax for scrvice is the place where the scrvice
is rendered. Under the Philippine source of
incomec rulces for income tax purposcs, scrvice
income will be considered Philippine source
only if thc scrvice arc rendered in  the
Philippines.” As such f[inal tax on income
payments (satcellite  airtime fee to AIL) 1s
collectible considering that AlL is non-resident
foreign corporation.

Computation:

Satellite Airtime Fee 199,312,169.00
Tax Duc 69,759,259.15
Add: 24% Surchargc 17,439,814.79
Interest (7-30-06 to 8-31- 83,711,110.98
12)

Compromisc pcnalty 25,000.00
Total Amount Payable 170,935,1 192

II. VALUE ADDED TAX

Total vatablc rccceipts from collections of
receivable for the 2nd quarter of 2006 which
were assessced at 12% rate was found taxable
at 10% at such additional 2% assessmenti was
cancclled. It was found that collections werce %
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billed prior to Fcbruary 1, 2006 and provisions
of RMC 8-2006 were complied.

1. Expanded Withholding Tax

Pcr re-investigation intcrconncection  fees
taxcd at 15% was found as a contra rcvenuc
account which does not constitule an expense,
thus asscssment was cancelled by the district
office.

Considcring that thesc arc alrcady the
results of the re-investigation submitled by
Revenue District Office No. 19, Subic Bay
Freeport Zone, this office is constrained to
enforce the collection of your deficiency tax as
rccommendcd.

It is requested that your aforesaid
deficicney final withholding tax inclusive of
penalties incident to delinquency be paid
immecdiately upon rcceeipt hercof.

6. Clearly, the dcficicney asscssments issucd

againsl petitioner have factual and legal bases.

XXX XXX XXX

7. 'The primary issuc of the instant casc is
whether the Air Time fees paid by petitioner to AIL,
a non-resident forcign corporation, arc income from
services rendered within the Philippines, hence,

subjcct to 35% Final Withholding Tax.

8. Substantial to the forcgoing, the asscssment
made by respondent against the pelitioner is based

on factual and lcgal basis. L
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8.1 Scction 28 (B) (1) of the National Internal

Revenue Code of 1997 (NIRC), provides as follows:

(B) Tax on Nonresident I'oreign Corporations.

(1) In General. - Except as otherwisc
provided in this Codce, a forcign corporation
not engaged in {(rade or business in the
Philippincs shall pay a tax cqual to thirty-five
percent (35%) of the gross income received
during each taxable year f{rom all sources
within the Philippincs, such as intcrests,
dividends, rents, royallies, salaries, premiums
(cxcept  reinsurance  premiums),  annuitics,
emoluments or other fixed or delerminable
annual, pcriodic or casual gains, profits and
income, and capital gains, excepl capital gains
subjcct to tax under subparagraph 5 (¢) and
(d): Provided, That cffcctive January 1, 2009,
the rate of incomc tax shall be thirty pcercent
(30%).

XXX XXX XXX

8.3 Morc importantly, Scction 42 (A) (3) of the

NIRC provides as follows:

Sec. 42. Income from Sources Within the
Philippincs. -

(A) Gross Income From Sources Within the
Philippincs. - The following items of gross
income shall be treated as gross income from
sources within the Philippines:

(3) Scrvices. - Compensation for labor or
personal services performed in the Philippines; %
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8.4 Similarly, worthy of notc is Scction 57 (A)

which reads as [ollows:

Sec. 57. Withholding of Tax at Source.

(A) Withholding of Final Tax on Cecrtain

Incomes. - Subject to rules and regulations the
Secretary of Finance may promulgate, upon
the rccommendation of the Commissioncr,
requiring the filing ol income tax return by
certain incomce paycces, the tax imposcd or
prescribed by Sections 24 (B)(1), 24 (B)(2), 24
(C), 24 (D); 25 (A)(2), 25 (A)(3), 25 (B), 25 (C),
25 (D), 25 (E), 27 (D)(1), 27 (D)(2), 27 (D)(3), 27
(D)(5), 28 (A)(4), 28 (A)(S), 28 (A)(7)(a), 28
(A)(7)(b), 28 (A)(7)(c), 28 (B)(1), 28 (B)(2), 28
(B)(3), 28 (B)(4), 28 (B)(S)(a), 28 (B)(S)(b), 28
(B)(5)(c); 33; and 282 of this Code on specified
items of incomec shall be withheld by payor-
corporation and/or person and paid in the
samc manncer and subjcct to the samc
conditions as provided in Section 38 of this
Codec.

8.5 In the case ol Commissioner of Internal

Revenue vs. Air India, et al. citing thc casc of
Commissioner of Internal Revenue vs. Qverseas
British Airways Corporation, the Supreme Court had
an occasion to rulce that:

‘The Tax Code defines ‘gross income’ thus:

“Gross Income’ includes gains, profits, and

imcome derived from salarics, wages  or
compensation [or personal service ol whatever
kind and in whatcver form paid, or from
prolession, vocalions, trades, business,
commecerce, sales, or dcalings in  property,
whether real or personal, growing outl of the
ownership or use ol or intlerest in such
property; also from interests, rents, dividends,
securilies, or the transactions ol any business
carricd on for gain or profit, or gains, profits, %
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‘BOAC, howcver, would impress upon this
Court that income derived from transportiation
is income for scrvices, with the result that the
place where the services are rendered
dctermines the source and since BOAC’s
service of transportation is performed outside
the Philippines, thce income derived is from
sourccs without the Philippines and, thercfore,
nol taxable under income tax laws,...

‘The abscncce of flight operations to and from
the Philippines is not delerminative of the
sourcc of incomc or the situs of incomc
taxation. Admittedly, BOAC was an off-line
intcrnational airlinc at the time pertinent to
this case. The test of taxability is the ‘source’;
and the source of an income is that activity...
which produced the income. Unqucstionably,
the passage documentations in these cases
were sold in the Philippines and the revenuc
therefrom was derived from a business activily
rcgularly pursucd within the Philippines. And
even if the BOAC tickets sold covered the
‘transport of passcngers and cargo to and from
foreign cities’, il cannot alter the fact that
income from the sale of tickcts was derived
from the Philippines. The word ‘source’
conveys once csscntial idea, that of origin, and
the origin of the income herein is the
Philippincs.” (Emphasis Supplicd)

9. The tax dcficicney against the pcetitioner is
proper and valid. The records show that petitioner
has an Air Timc Purchasc Agrcement with AlL, a
non-resident foreign corporation and not engaged in
tradec or busincss in thce Philippines. In the said
agreement, it was stipulated that petitioner has the
right to satcllitc communications timec to scrve its
subscribers and for which it paid airtime fees to AIL.

10. Based on the foregoing, it is clear that the
airtimc fces paid by pctitioner to AlL arc incomc
derived from sources within the Philippines. Those
fces arc the income from scrvices rendered in the %
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Philippincs. It can be noted that the communication
time rendered by AIL, through petitioner, was made
availablc within the . nilippines, subscribed and
patronized by Filipinos and, consequently, they paid
their subscription fees for such scrvices.  All of
these {ransaclions and aclivilies occurred within
the Philippincs.

11. Non-residents forcign corporations arc
liable Lo pay ltaxes [or income derived [rom sources
within thc Philippines. The source or origin of
income is determined by the situs where the actlivity
or scrvicc was performed. As claimed by the
petitioner, il cannot be said that the situs ol the
activity, in this casc, took place outside the
Philippines because the nature ol the business of
AIL speaks otherwise. The activily in which the AIL
is cngaged in providing a satcllitc communication
time. As such, there can only be an income-
producing activity when such communication time
is subscribed into. Pelitioner, on its part, entlered
into an Airtimc Purchasc Agrcement with AIL to
make this salellite communication time available in
the Philippines.  With that, thce scrvices, which is
making the satellite communication time available
in thc Philippines, is actually offcred in  the
Philippines, and subscribed within the Philippines.
There 1s, indced, no doubt that the fact that the
exchange ol service and money, as payment f[or
such scrvice, occurrcd within the Philippincs.

12. xxx. Contrary to such claim, thc abscnce
ol such ground station in the Philippines is notl
dcterminative of the situs of the income-producing
activity. On the contrary, what determines situs is
placc where the income gencrating activity took
place. Based on the [lacltual [indings ol the
respondent, the income derived by AIL arc sourced
within the Philippines. %

XXX XXX XXX
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14. Wecll-scttled 1s  the rule that tax
assessments are entitled to the presumption of
corrcetness and made 1in good faith. The taxpaycer
has the duly to prove otherwise. In the absence ol
proof of any irrcgularitics in thc performance of
duties, an assessment duly made by a Bureau ofl
Intcrnal Revenue cxaminer, and approved by his
supcrior officcrs  will not bce disturbed.  All
presumptions are in [avor ol the correctness ol tax
assessments (Sy Po vs. Court of Tax Appeals, 164
SCRA 524). Decrceliction on the part of pctitioner to
satisfactorily overcome the presumption of
regularily and correctness ol the assessment will
justify thce judicial upholding of said asscssment
notices.”

The casc was sct for pre-trial conference on February 14,
2013.36 Petitioner’s Pre-Trial Brief37 was [iled on February 11,
2013; while respondent’s Pre-Trial Bricf 3% was  filed on
February 12, 2013. Subsequently, the parties [iled with this
Court their Joint Stipulation of Facts3® on March 5, 2013.

During thc hecaring held on April 25, 2013, respondent
manilested that the case involved only legal issues and that
she will not present any witness. On thce other hand,
petitioner manifested that out of its five intended witnesses
who alrc 1y submitted their judicial affidavits, pctitioner will
only present one witness, in the person ol Felimon R.
Llavorc."©  During thc samc hcearing, the Court declared the
pre-trial terminated and ordered petitioner to present its lonce
witness and to [ile its Formal Offer of Evidence within [ilteen
(15) days aftcer the completion of the testimony of petitioner’s
witness.

Mcanwhile, the Court issucd a Pre-Trial Order'! on May
7, 2013 which, among others, approved the Joint Stipulation
of Facts. F

36 Notice of Pre-Trial Conference issued on January 16, 2013, docket, p. 727
37 Docket, pp. 713-765

38 Docket, pp. 1388-13941

39 Docket, pp. 1107-1117

40 Docket, p. 1475

41 Docket, pp. 1477 1481



DECISION
CTA CASE NO. 8567
Page 17 of 27

On May 10, 2013, pctitioncr formally offered Exhibits “A”
to “EE-1742 which were admitled as part ol its documentary
cvidence as per this Court’s Resolutions dated Junce 6, 201313
and July 19, 201344,

The case was submitied lor decision on November 5,
~013, considering the Mcemorandum (For Pctitioner Accs
Philippines Cellular Satellite Corporation)*> [iled on August 23,
2013 and respondent’s Mcemorandum 76 filed through
registered mail on October 21, 2013 and received by the Court
on October 31, 2013.17

“TAT 'V I )F SSUE

The parties submitted the following issues“8 [or this
Court’s resolution:

“a. Whether or not the satellite airtime scrvices
subject ol the satellite airtime [ees is considered
performed in the Philippines so as to be deemed
income [rom within the Philippines, hence subject
to Philippincs income tax and conscquently, to final
withholding tax.

b. Even assuming [or the sake of argument
that the payment for such satcllite airtime scrvices
is considered as income arising [rom within the
Philippincs, whether or not Respondent usced the
correct income tax or [inal withholding tax rate of
35%.”

RU'NCC TH_.C)HU T

The assailed FDDA%° imposed Philippine income tax at
the rate of thirty-five percent (35%) and conscquently, final %

+2 Docket, pp. 1182-1189

43 Docket, pp. 2092-2093

# Docket, pp. 2113-2111

# Docket, pp. 2115-2118

% Docket, pp. 2182-2196

47 Docket, p. 2198

4 Par. 11, Stipulation of Issucs, JSI¥, docket, p. 1416
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withholding tax on thc fees reccived by the non-resident
foreign payee for paymentis made by petitioner for satellite
airtime since the income was derived within the Philippines.
The assailed assessment for final withholding tax with
intcrest and penaltics as stated in the FDDA 1s computed as
follows:

Satellite Airtime Fee 7 P199,312,169.00
Tax Duc 7 P 69,759,259.15
Add: 25% Surcharge 17,439,814.79
L Interest (7-30-06 to 8-31-12) 83,711,110.89
Compromise penalty 25,000.00
TOTAL AMOUNT PAYABLE P170,935,184.92

Petitioner opposed the assessment for final withholding
tax, allcging that thc scrvices rcequired in providing satcllite
airtime to petitioner were performed outside the Philippines
and as such, thc airtime fees derived from the services should
be considered as income [rom sources outside the Philippines
which should not be subjected to Philippince income tax.

According to pctitioncr, the satcellite airtime provider AlL
owns a salellile system which is comprised of the following:
(a) Garuda 1 satcllitc, a gcosynchronous communications
satellite situated at 123° East, al a distance of 22,000 miles
from carth, cquipped with 88 transpondcrs cquivalent to 88
cell siles, which has the capacily to receive, amplify and
transmit radio signals to and from uscr terminals and carth
station or gateway. A galeway is interconnecled with fixed
linc telephonce systems and ccllular telephone systems for the
termination of calls; and (b) Satellite Network Control Center
which monitors and controls the satcllitc and routce calls to
the proper earth station or gateway. [t is located and
manncd at All’s facility in Batam Island, Indoncsia.  This
satellite system 1s designed (o allow it to sell communication
timce to providers of satcllite communication scrvices such as
pctitioner.

Petitioner alleged that when a subscriber of petitioner
makes a call using the satcllite uscr terminal, AlL’s Garuda 1
Satellite, located in ouler space, receives the call and beams
the signal back to AlL’s Nctwork Control Center, located in
Indonesia; which would determine as to where (o route the call}

4 Exhibit “BB”
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which, in this casc, is thc gatcway facilitics owned by
petitioner.  AlL’s service lo petitioner is allegedly terminated
or finished when its Network Control center provides
information to the Garuda Satellite {o which gateway the call
shall be routed. After which, it is pctitioner’s gatcway which
will receive the call and route said call to its swilch. The
switch will then process the call for routing and termination. S0

AlIL purportedly bills pctitioner for the usc of satcellite
communications time also commonly called satellite airtime
fces, which pertain to cach six-sccond interval of satcllite
utilization time for the transmission of a voice or data (o or
from - terminal and gateways. The T 'ing of AIL for
petitioner’s purchase ol satellile airtime f[ees covers the
utilization of satcllitc airtime from the timce when AlL’s
Garuda 1 Satellite locatled in ouler space receives the call and
beams the signal back (o AIL’s Network Control Center
located in Indoncsia up to thce point when said Network
Control Center provides information to the Garuda Satellite 1o
which gatcway the call will be routed.5!  The participation of
petitioner is lo perform the [unclions of receiving the call and
routing of said call (to Philippinc tcleccommunication
companies, either to a SMART, PLDT, Globe or Sun
subscriber), and pctitioncer is then billed by the corresponding
telecommunication company which terminated the call to its
subscriber. 52

Since the Network Control Center of AIL that performs
the services required in providing satellite airtime {o petitioner
1s located outside the Philippines, pctitioner concluded that
the income derived from the payment of satellite airtime [ees
by pctitioncr to AlL is considered to be income from sources
outside the Philippines.

To support its claim, pelitioner ciled Section 164 of
Revenuce Regulations No. 2, implementing Scction 37 now
Section 42 of the Tax Code, and BIR Ruling No. ITAD-214-02
dated December 4, 2002. %

50 Exhibit “EE”, A9
51 kixhibit “EE”7, Al4
52 Exhibit “EE”, A15
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Pctitioner further alleged that assuming for the sake of
argument that payment for such satellite airtime services is
considered as income arising from within the Philippincs, the
proper applicable income tax or (inal withholding tax is 7.5%
as provided under Scction 28(B) of the NIRC of 1997, as
amenc 1, which imposes 7.5% tax on rentals, charters and
othcer fees derived by a non-resident lessor of aircraft,
machincrics and other cquipment.

Respondent countered that the airtime [ees are income
from scrvices rendered in the Philippines. Respondent noted
that the communication time rendered by AIL, through
pctitioncer, was madce available within the Philippincs,
subscribed, patronized and paid by Filipinos through the
subscription fces for such scrvices. All of these transactions
and activities occurred within the Philippines.

Respondent explained that the activily in which A™ is
cngaged in 1s in providing satcllitc communication time. As
such, there can only be an income-producing activily when
such communication timc is subscribed into. Respondent
pointed oul that pelitioner entered into an Airtime Purchase
Agrcement with AlIL to make this satcllitc communication time
available in the Philippines. With that, the service, which is
the making of the satcellite communication time available in
the Philippincs, is actually offcred and subscribed within the
Philippines. Clearly, the exchange ol service and money, as
payment for such scrvice, occurred within the Philippincs.

There is no dispute that the appealed portion of the
FDDA concerns  the dceficiency  final  withholding  tax
assessment on the payment made by petilioner, a domestic
corporation®3, of satcllitc airtime fce, which is considered as
service [ee%4, to AIL, a non-resident foreign corporation.>> The
transaction involved in the assailed assessment is deemed to
be sale of scrvices by a non-resident forcign corporation to a
domestic corporation.

The Court found instructive Scction 28(B) of the NIRC of
1997, as amended, which provides:

53 Par. 1.02, Stipulation of Facts, JSF, docket, p. 1107
5% Par. 5.13, Pctitioncer’s Memorandum, docket, p. 2134
55 Par. 1.07, Stipulation of IFacts, JSI¥, docket, p. 1408
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“SEC. 28. Rates of Incomr Tax on Ioreign
Corporations. -

XXX XXX XXX

(B) Tax on Nonresident FForeign Corporation. -

(1) In General. - Except as otherwise provided
in this Code, a [oreign corporation nol engaged in
tradc or business in the Philippines shall pay a tax
equal to thirty-five percent (35%) ol the gross
income rcccived during cach taxable ycar from 71

s w in tl i ines xxx” (Emphasis
supplied)

Simply put, the income of the non-resident forcign
corporation, AIL in this case, is taxable in the Philippines il the
income is rcceived from all »urc s wit™ ‘n the Phi'" pines.
In relation thereto, Section 57 of the NIRC ol 1997, as
amcnded, requires the payor-corporation, such as pctitioner,
to withhold the tax imposed under Section 28(B)(1) of the
NIRC of 1997, as amendced.

Significantly, in order for the scrvices fees to be treated
as gross income [rom sources within the Philippines, the
incomc or compensation for labor or personal scrvices should
be performed in the Philippines as provided under Section
42(A)(3) of the NIRC of 1997, as amcendcd.

In the case ol Commissioner of Intlernal Revenue vs.
Juliane Baier-Nickel, as represented by Marina Q. Guzman,
(Attorney-in-fact) ¢ , the Supreme Court held that the
importiant factor which delermines the source of ~1come of
personal scrvices 1s not the residence of the payor, or the
place where the contractl for service is entered intlo, or the
placc of payment, but the place where the ser ices were

actually :r ":red.

56 G.R. No. 1563793, August 29, 2006
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The cvidence prescented by petitioner is insufficient to
support its claim that the service fee received by AIL should
be considered as income from sources outside the Philippinces.
Aside from the self-serving affidavit executed by petitioner’s
witness, Mr. Felimon R. Llavore®3, and the agreement between
PLDT and PTACS which was subsequently assigned to
pctitioner and AlL, there is nothing in the cvidence presented
by pctitioncr that would lcad the Court to deduce that the
services rendered by the non-resident foreign corporation
were performed outside the Philippinces. The agrcement
presented by petitioner only showed that PTACS agreed to
provide satcllitc communications time in the Philippinces.
Thus, it is reasonable to conclude that the activity which
produccd the income took place in the Philippinces.

As to the proper tax rate, the Court [inds unmeritorious
petitioner’s allegation that the applicable income tax or [inal
withholding tax is 7.5% as provided undcer Scction 28(B) of
the NIRC of 19¢,, as amended, which imposes 7.5% tax on
rentals, charters and other fees derived by a non-resident
lessor of aircraflt, machineries and other equipment.

Again, pctitioner failed to present cvidence to prove that
the fee paid to AIL is for the use of AIL’s equipment. The
agrcement presented by petitioner did not stipulate that the
payment of satcllite airtime fees is for the rental or usc of the
satlellite equipment of AIL. What was mentioned in the
agrcement 1s that the payment of fees is for the utilization by
petitioner and its subscribers of the airtime services of AIL.
Asidce from the agrcement and the affidavit cxccuted by
pelitioner’s wilness, there is no documentiary evidence
presented by petitioner which would prove that the airtime fee
was paid for the use of AlIL’s equipment. Hence, pelitioner’s
allcgation that thc proper rate of tax applicable is 7.5%
cannol be sustained.

At this juncture, it must be emphasized thalt tax
asscssments by tax cxamincers arc presumed correct and
made in good faith. The taxpayer has the duly to prove
othcrwisc.  In the abscnce of proof of any irrcgularitics in the
performance of duties, an assessment duly made by a Bureau
of Intcrnal Revenue cxaminer and approved by his supcrior %

63 kixhibit “KE”
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officers will not be disturbed. All presumptions arc in favor of
the correctness of tax assessments.64

In this case, petitioner [ailed to discharge the burden of
proving that AIL’s incomc was from sourccs outside the
Philippines and that it should be exempt [rom the application
of the Philippince income tax law. Thus, respondent’s findings
that petitioner is liable to pay the basic [inal withholding tax
in the amount of P69,759,259.15 on the satcllite airtime fees
as per the assailed FDDA dated August 23,2012 shall not be
disturbcd.

On thc other hand, as to thce compromisc pcenalty
imposed by respondent, it must be stressed thalt a compromise
pcnalty is imposcd to avoid prosccution for violation of the
provisions ol the Tax Code. 65 Pursuant to Revenue
Mcmorandum O1 ':r (RMO) No. 01-90, as amcnded by RMO
No. 19-07, compromise penallies are only suggesled in
scttlement of criminal liability, and may not bc imposcd or
exacled on the taxpayer in the event thalt a taxpayer
rcfuscs to pay the samc.  Clearly, the compromisc penalty
implies a mutual agreement between the parties in respect to
the thing or subjcct matter which is so compromisced.  The
imposition of the compromise penally without the conformity
of the taxpaycr is illegal and unauthorized.®® And there is
nothing in thc rccords which would show that pctitioncr
consented to the compromise penally. Therefore, the
compromisc pcnalty should not bc imposcd and must be
cancelled.

V" REFOF™ prcmiscs considered, the asscssment
issued by respondent against petitioner covering deficiency
final withholding tax for taxablc ycar 2006 as pcr the assailed
Final Decision on Disputed Assessment dated August 23,
2012 is hereby AFFIRMED with some modifications.
Accordingly, pctitioncer is [ respondent the
amount ol P87,199,073.94, representing deliciency final
withholding tax for taxablc ycar 2006, inclusive of the twenty- %

6+ Sy 1’0 vs. 1lonorable Court of Tax Appeals, et al., G.R. No. 81446, August 18, 1988

65 The Philippines International Fair, Inc. vs. The Collector of Internal Revenue, et al.,
G.R. Nos. L. 12928 and L 12932, March 31, 1962

66 Commissioner of Internal Revenue vs. Lianga Bay Logging Co., Inc., et al., G.R. No. L-
35266, January 21, 1991
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five perecent (25%) surcharge imposced under Scction 248(3) of
the NIRC of 1997, computed as [ollows:

Basic Final Withholding Tax \
Due > 69,759,259.15
Add: 25% Surcharge 17,439,814.79
TOTAL AMOUNT DUE 87,199,073.94

Likewise, petitioner is ORDE™ ~ ) TO PAY the (ollowing:

(a) deliciency interest at the rate ol twenly percent (20%)
pcer annum on the basic deficiencey final withholding tax of
P69,759,259.15 computed [rom January 10, 2007 until full
payment thercof pursuant to Scction 249(B) of the NIRC of
1997; and

(b) delinquency interest at the rate ol 20% per annum on
the total amount of P87,199,073.94 and on the 20% dcficiency
interest which have accrued as alore-stated in (a), computed
from October 3, 2012 until full payment thercof pursuant to
Section 249(C) ol the NIRC ol 1997.

O ORDERED.

%//2// gy

' § COTANC O-MANA A
Associate Justice

WT C Y UR:

gxmé . W?} %
JUANIT™ C. CASTAN DA, . . CAES. RA. CA ANC

Associate Justice Associate Justice
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ATTE TATION

I attest that the conclusions in the above Dcecision werce
rcachced in consultation before the casce was assigned to the
wriler of the opinion of the Court’s Division.

W C.QFa a2 .
ANITO C. CASTANEDA, J

Associate Justice
Chairperson
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v Pursuant to Scction 13, Article VIII of the Constitution
and the Division Chairperson’s Atlestation, it is hereby
certificd that thce conclusions in the above Deccision werce
reached in consullation before the case was assigned to the
writcr of the opinion of the Court.

F "MAN G. DEL RO \ARI
Presiding Justice



