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erroneously or excessively paid taxes, as provided by law.
She holds office at the BIR National Office Building, Agham
Road, Diliman, Quezon City.

One of the beer products manufactured by petitioner
and previously by its parent company, SMC, is San Mig
Lig t.?

On October 19, 1999, SMC wrote® the BIR Excise Tax
Services, requesting for the registration of and authority to
manufacture San Mig Light. .ne said request was granted in
a reply-letter® dated October 27, 1999.

On November 3, 1999, SMC again wrote® the same
office informing it about the change in the net retail price of
San Mig Light which would be sold at the suggested net
retail price of 21.15 per liter, less VAT and specific tax, to
be taxed at £9.15 per liter.

In a letter dated January 28, 2002,° SMC Group Tax
Services requested the BIR Large .axpay -s Assistance
Division II for information ¢.. the tax rate and classification
of San Mig Light and Gold Eagle King,” another beer product
of the company. In response thereto, the BIR Large
Taxpayers Assistance Division II confirmed® on February 7,
2002, that based on the documents submitted, SMC was
using the correct classification and rates for San Mig Light
and Gold Eagle King. Subsequently, or on May 28, 2002,
the same BIR office issued to SMC a Notice of Discrepancy®
stating that from the year 2000, petitioner should be
subjected to a higher excise tax rate.

In a letter-reply!® dated July 9, 2002, the SMC
requested for the withdrawal of the said Notice of
Discrepancy. This was rejected by the BIR via the letter-
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rejoinder'! issued on October 14, 2002 reiterating that San
Mic  Light Pale Pilsen was a variant of San Miguel Pale
Pilsen.'?

On November 20, 2002, the SMC reques :d the BIR to
reconfirm its previous issuance that San Mig Light was a new
brand and that the notice of deficiency and demand for
payment against SMC be withdrawn.'® In a letter issued to
SMC! on January 6, 2004, the BIR maintained its position
thatgan Mig Light was a variant of San Miguel Pale Pilsen in
can.

On January 28, 2004, the BIR issued a Preliminary
Assessment  Notice!®*  (PAN)  against SMC  for
P&_2,039,418.15, allegedly representing deficiency excise
tax, inclusive of increments, on the removals of San Mig Pale
Pilsen17Light for the period covering 1999 to January 7,
2C 4.

Subsequently or on April 12, 2004, the BIR issued
Fc mal Le_..er of Demand ( .D) against SMC, with
Assessment Notice for the payment of deficiency excise tax
in the total amount of P876,098,898.83, inclusive of interest
until April 30, 2004, for the period of November to
December 1999 at P12.52 per liter, and Je..aary 2000 to
January 7, 2004 at P13.61 per liter. In the Details of
Discrepancy, the BIR confirmed the classification of San Mig
Light as variant of RPT in cans.!®

Aggrieved, SMC filed a Protest/Request for
Reconsideration of the FLD with Assessment Noi e.!? It was
however ¢ 1ied on August 17, 2004 in a Final Decision on
Disputed Assessment®® (FDDA), for lack of factual and legal
bases. Once again, the BIR stated that San Mig Light was a
variant of RPT in can.
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On February 4, 2004, the BIR issued a Notice of
Discrepancy?! in the amount of P28,876,108.84, this time
representing SMC's deficiency excise tax due on removals of
San Mig Light for the period covering January 8, 2004 to
January 29, 2004.

On March 24, 2004, the BIR issued a Preliminary
Assessment Notice (PAN)?? against SMC, noting that San Mig
Light was a variant of RPT in can or San Miguel Beer Pale
Pilsen. This was followed by a Formal Letter of Demand
(FLD) on May 26, 2004 with Assessment Notice No. .. 129-
05-04 of even date. In the ..D, the BIR demanded
payment of the deficiency excise tax assessment in the total
amount of £30,763,133.68, including interest up to June 30,
2004 maintaining that San Mig Light was a varie t of RPT in
can.

SMC filed a Protest/Request for Reconsideration dated
J y 5, 2004 assailing the FLD of May 26, 2004*°® which was
denied for lack of factual and legal bases in the Final
Decision on Disputed Assessment (FDDA)** issued on August
20, 2004. The BIR pointed out the same ground that San
Mig Light was “a variant of RPT in can” or San Miguel Beer
Pale Pilsen in can.

In view thereof, SMC elevated the matter before this
Court for the cancellation of the deficiency excise tax
assessments issued against it through two Petitions for
Review. ne first was filed on September 17, 2004 and
docketed as CTA Case No. 7052 for the April 12, 2004
assessment, while the second was filed on September 22,
2004 and docketed as CTA Case No. 7053 for the May 26,
2004 assessment.?®

In accordance with the January 28, 2004 PAN, SMC
paid a higher excise tax on San Mig Light at the rate of
P13.61 per liter from February 1, 2004 to December 31,

21 Exhibit “AA”

22 Exhibit “BB” /
2 par, 2.21, Stipulation of Facts, Documents and Issues, docket, p. 542
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January 1, 2009 to December 31, 2010, at the increased tax
rate of £19.05 per liter.>?

On October 14, 2011, petitioner filed an administrative
claim for refund with the BIR¥ in the amount of
- 399,584,314.54, claiming that the amount as excise taxes
erroneously and/or excessively collected on its removals of
San Mig Light for the period beginning January 1, 2010 up to
December 31, 2010. The amount sought for refund arose
frc 1 BIR's re-classification of San Mig Light as a variant of
RPT in can” or San Miguel Beer Pale Pilsen in can.*

On December 23, 2011, petitioner filed the instant
Petition for Review®> with the Court citing as ground
respondent’s inaction on its application for refund.

In her Answer?® filed on February 24, 2012, respondent
counters that petitioner is not entitled to the refund sought.
Petitioner is estopped from questioning the classification of
San Mig Light as a variant of San Miguel Pale Pilsen on the
following grounds: (1) it has admitted the correctness of the
se 1 classification when it started paying on the excise tax
under the highest tax classification of San Miguel Pale Pilsen
(RPT in cans); (2) its publication - “Kaunlaran” - contains
statements that San Mig Light is a variant of Pale Pilsen with
the same full flavored taste and alcohol content or a low
calorie variant; (3) the bottle of San Mig Light itself indicates
that it is a low calorie pale Pilsen; and (4) in its 1999 Annual
Report to its stockholders, petitioner admitted that San Mig
Light is a low-calorie variant of San Miguel Beer.

Respondent further claims that the government is not
estopped from collecting legitimate taxes because of the
errors committed by its agent (Visayan Terminal Co., Inc. v.
Commissioner of Internal Revenue, L-19530 and 19444,
February 27, 1965).

e

32 rs. 2.30 and 2.33, Stipulation of Facts, Documents and Issues, docket, pp. 545-546

33 H H n ”
hibit “II
34 par. 2.35, Stipulation of Facts, Documents and Issues, docket, p. 546
3> Docket, pp. 6-87
36 Docket, pp. 400-413
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Besides, the objectives and policies of RMO No. 6-2003
do not affirm any tax classificc on and rate of San Mig Light
as a new brand. The master list was used for want of
reference document in the conduct of survey. That being
the case, the said master list cannot be SMC’s legal basis for
tre :ing San Mig Light as a new brand.

Moreover, “the removal of the second part of the
definition of the term ‘variant of a brand’ under paragraph 9
of the NIRC of 1997 does not alter the fact that SML is a
val ant of SMB”. Also when San Mig Light was introduced in
the market in 1999, Section 143 of the NIRC of 1997 still
applied. Thus, the use of the same logo or design as a
device to advertise the San Miguel Beer variant is adequate
justification to classify San Mig Light as a variant of San
Miguel Beer Pale Pilsen. Also the word “Light” in the brand
name San Mig Light is a modifier suffixed to the root name
that is contemplated by the definition of a variant under
Section 143 of the NIRC of 1997.

During the trial, petitioner presented the following
witnesses (a) Virgilio S. De Guzman; (b) Alfredo R.
Villacorte, Jr.; (c) Bienvenido N. Banas; (d) Minerva Lourdes
B. Bibonia; (e)Marciano B. Requilme, Jr.; (f) Noemi L.
Rc quillo; and (g) Normita L. Villaruz.

Petitioner’'s Executive Assistant to the Chief Finance
Officer - L2 m . by way of Judicial
Affidavit,”’ testified that he was involved in the filing with
the BIR of the application for the registration of San Mig
Li it as a new brand under the 1997 NIRC which was
granted through the letter dated October 27, 1999 of
Assistant Commissioner Leonardo B. Albar of the BIR Excise
Tax £ -vice. Due to the change in the suggested retail price
of San Mig Light, he again wrote Assistant Commissioner
Albar on November 3, 1999 advising him that San Mig Light
would be sold at the suggested retail price of P21.15 per
liter, to be taxed at P9.15 per liter as a medium-priced
brand. In a letter dated . ebruary 7, 2002, Conrado P. It n,
Acting Chief of the BIR Large Taxpayers Assistance Division
II confirmed the tax classification of San Mig Light as a new

37 Docket, pp. 565-576.
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brand taxed at the rate of P9.15 per liter (later adjusted to
P10.25, £12.30, P13.28, P14.34 and P15.49 per liter).

In 2007, SMC spun off its domestic beer business into a
new company - San Miguel Brewery, Inc. — wk :h continued
SMC’s business operations of manufacturing, selling and
distribution of fermented and malt-based beverages,
including San Mig Light.

Witness Ifrec N | F _ . ., declared by way of
Judicial Affidavit®® that as former SMC’s Vice President and
Manager, Group Tax Services from 2000 to April 30, 2008,
he ensured compliance of the various SMC Groups with the
requirements pertinent to the filing of tax returns and
payment of corresponding taxes. He not only attended tax
examinations conducted by the BIR on petitioner but also
monitored their developments and status.

In his letter of January 28, 2002, he requested the
Large Taxpayers Assistance Division II of the BIR for
information about the tax rate and classification of San Mig
Light and Gold Eagle King, another beer product of the
company. On February 7, 2002, the said office, through its
Acting Chief Conrado P. 1Item, ¢ rmed the tax
classification of San Mig Light as a new brand with a tax rate
of #9.15 per liter (later adjusted to £10.25, P12.30, £13.28,
P14.34 and P15.49).

On November 20, 2002, he again wrote the BIR
requesting that San Mig Light be reconfirmed as a new
brand and .. at the Notice of Discrepancy issued against SMC
be set aside and the demand for payment withdrawn in view
of the letter dated October 14, 2002 of BIR Assistant
Commissioner Edwin R. Abella finding San Mig Light Pale
Pilsen as a variant of San Miguel Pale Pilsen,.

On March 11, 2003, the BIR issued Revenue
Memorandum Order (RMO) No. 6-2003 prescribing the
guidelines and procedures in the est »lishment of current
net retail prices of new brands of alcohol products. Attached

38 Docket, pp. 617-635.
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thereto as Annex A-3 was a Master list of Registered Brands
of Locally Manufactured Alcohol Products in which San Mig
Light was listed as a new brand.

He continued to declare that on January 29, 2004, the
BIR served upon SMC a PAN dated January 28, 2004 for an
alleged deficiency excise tax of #852,039,418.15, applying
the higher tax rates of £12.52 and = 13.61 per liter on
rer Jvals of San Mig Light during the period from 1999 up to
Jar jary 7, 2004. Since the BIR would not allow removal of
San Mig Light unless the payment of prescribed rate was
made, SMC started paying the higher rate of tax on
February 1, 2004 but at the same time registered its
objection. Finally, on October 14, 2011, SMB filed its claim
for refund with the BIR in the amount of = 5>99,584,314.54,
covering the period January 1, 2010 to December 31, 2010.

Witness : . Ba also executed a Judicial
Affidavit®® in which he declared that during his incumbency
as Finance Manager, Beer Division of SMC from 1998 to
December 2003, SMC regularly submitted reports to the BIR
indicating that San Mig Light, one of the beer products of
SMC, now SMB, was taxed as a new and medium-priced
br 1d at P9.15 per liter which was subsequently adjusted to
P10.25 per liter. The BIR never interposed any objection to
the said reports.

However, in a Notice of Discrepancy dated May 28,
2002, the BIR informed SMC that San Mig Light was a
ve lant of its existing beer products hence should be
su jected to a higher excise tax rate. In his letter reply, he
attached a copy of BIR letter dated February 7, 2002,
cc firming the tax classification of San Mig Light as a new
brand.

The former Senior Vice President, Corporate Marketing
but currently the Senior Vice President and Marketing
Manager of SMB, ' el 1 arc 5 _. i indicated in
her Judicial Affidavit*® which she identified in open court that
she is familiar with the brands, taste and formulation of SMB

39 Docket, pp. 677-695.
40 Docket, pp. 716-726.
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footages of two (2) TV commercials of San lig Light and a
VCD containing as well video footages of two (2) TV
commercials of San Mig Li it. Thereafter, respondent
formally offered her exhibits*’ then rested.*®

After the parties filed their respective memoranda, the
case was deemed submitted for decision.*°

i ]

The parties submitted the followin: issues®® for the
resolution of the Court, to wit:

“4.01. The main issue for resolt on of this
Honorable Court is:

4.01.a. Whether petitioner SMB is
entitled to a refund by the Bureau of
Internal Reve ue of 1 e amc of
P699,584,314.54 as having een
erroneously, excessively ai i/or ille: ally
collected from and overpaid by it
excise taxes on ‘San Mig Light’ for the
period from January 1, 2010 up to
December 31, 2010 as a conse lJence of
its re-classification by the Bureau ¢
Internal Revenue as a variant.

4.02. The following are the coro iry issues:

4.02.a. Whether the amr 1dments
introduced by Republic Act No. 9334 on
Section 143 of the National I :ernal
Revenue Code of 1997 have an adverse
effect on the respondent’s case. /

47 Docket, pp. 1318-1321
48 Docket, pp. 1319-1320.
4% Docket, p. 1622

0 Docket, pp. 554-555
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Revenue vs. San Miguel Corporation,”® the Coul

En Banc

elo Jently explained the reason behind its ruling in this
wise:

Al

N

AN I ‘1 AN N _ AN_
N

[ANT.

Effective January 1, 1998, Republic
Act ("R.A.") No. 8424 explained the tax
treatment of fermented liquors as a new
brand in contrast with a variant as follows:

CHAPTER III — EXCISE TAX ON
ALCOHOL PRODUCTS

SEC. 143. Fermented Liquor.

Variants of existing brands
which are introduced in the domestic
market after the effectivity of Republic
Act No. 8240 shall be taxed under the
highest classification of any variant of
that brand.

New brands shall be classified
according to their current net retail
price. . .

The classification of each brand
of fermented liquor based on its
average net retail price as of October
1, 1996, as set forth in Annex C, shall
remain in force until revised by
Congress.

A 'variant of a brand' shall refer
to a brand on which a modifier is
prefixed and/or suffixed to the root
name of the brand and/or different
brand which carries the same logo or
design of the existing brand.

Beginning January 1, 2005, R.A. 9334
amended Section 143 of the 1997 NIRC
making reference to fermented liquors
either as a new brand or variant. R.A. 9334

2 CTA EB No. 873, October 24, 2012.
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Section 204(C) applies to administrative claims filed
with the BIR, while Section 229 refers to judicial actions for
the recovery of the tax erroneously or illegally collec 2d.
However, the settled rule is that both the administrative and
judicial claims for refund mus

or refund of taxes or penalties shall be
allowed unless the taxpayer files in writing
with the Commissioner a claim for credit or
refund within two (2) years after the
payment of the tax or penalty: Provided,
however, That a return filed showing an
overpayment shall be considered as a
written claim for credit or refund.”

“SEC. 229. Recovery of Tax
Erroneously or Illegally Collected. - No suit
or proceeding shall be maintained in any
court for the recovery of any national
internal revenue tax hereafter alleged to
have been erroneously or illegally assessed
or collected, or of any penalty claimed to
have been collected without authority, or of
any sum alleged to have been excessively
or in any manner wrongfully collected, until
a claim for refund or credit has been duly
filed with the Commissioner; but such suit
or proceeding may be maintained, whether
or not such tax, penalty, or sum has been
paid under protest or duress.

In any case, no such suit or
proceeding shall be filed after the
expiration of two (2) years from the date of
payment of the tax or penalty regardless of
any supervening cause that may arise after
payment: Provided, however, That the
Commissioner may, even without a written
claim therefor, refund or credit any tax,
where on the face of the return upon which
payment was made, such payment appears
cle 1y to have been erroneously paid.”

from the date of payment of the tax.

be filed with... two (2) years

W
























DECISION
CTA CASE NO. 8400

Page 26 of 26
ESPERAMNZA R./FABON-VIC, ORINO
iate Justice
We concur:
%, k. Sl WIS
LOVELL R. BAUTISTA MA. BELEN M. RINGPIS-LIE N
Associate Justice Associate Justice

I attest that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court’s Division.

LOVELL R. BAUTISTA
Assogiate Justice
Chairperson

E TIIF] Tl

Pursuant to Section 13 of Article VIII of the
Constitution, and the Division’s Chairperson’s Attestation, it
is hereby certified that the conclusions in the above Decision
were reached in consultation before the case was assigr 1
to the writer of the opinion of the Court’s Division.

ROQ%iN G. DEL@OSARIO

Presiding Justice



