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COMMISSIONER OF INTERNAL Fromulgated:

REVENUE JUL 30 1997

Respondent.

RESOL.UTION

Rezpondent Commissioner of Internal Revenwme, through
a motion filed can April 14, 1997, =seeks the dismissal of
petiticner’s appeal ars the gxround of lack of
jurisdiction. He contends that the action filed by
petitioner befoare this Honorable Court is premature since
the respondent has rendered no final decision on the
assessment wmade by BIR's Revernue Region No, &, hence,
this Court has no juri=diction to take cognirzance of said
apreal.

Pertinent to the issue at bar 1i=s Section 7 of
Republic Azt No. 1128 and Section 10 of Revenue
Eegulations No. 12-8%, which states:

"SEC. 7. Jurisdiction. - The Court of

Tax Appeals shall exercize exclusive appellate

jurisdiction +to review by appeal, as herein

provided -
i1) Decigions af the Commissioner af
Internal Revenue in cases involving disputed

asse=sgment, refunds of internal revenue tauxes,
fees or other charges, penalties imposed in
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relation theretao, or acther matters arising
under the Hational Inmternal Eevenue Code or
other law or part of law administered by the
Bureau of Internal Revenue; (under=scoring
supplied) {H.A. No. 1125

KHK HHAK KKA.
Section 10. Appeals of Decision of
Commissioner or Regional Director to the Court
of Tax Appeals. Final decision issued by the
Commissioner or Hegional Director may be

appealed to the Court of Tax Appeals within
thirty 300 day=s from receipt thereof,

otherwise the same shall become final and
executory. (Kevenue Regulations No., 12-835)
It 1is unmistaksbly clear and vivid from the

afovrementioned provisions of law and regulationz that
what is reviewable by this Court on appesl, among others,

are the decisions of the Commisziaoner aof Internal Revenue

and Regional Directors. It i the intention of the law

to give the taxpaver an cagportunity to exhaust all
administrative remedies before coming to this Court and
zn the other hand, give the Commissionsr or the Regional
Director, ms the cas=e may be, an opportunity to correct
the mistakes committed, if any, by his subordinates.
Thus, a party dissatisfied with the decizion of the Chief
cf Assessment Division wmay agpeal to the Commissioner or
FEegional Director, whose decisions are appealable to this
Court im the manner and within the gperiocd prescribed &y

law and regulations. Since petiticner did sot  exhaust
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his administrative remedies, his recourse to this Court
is premature.

linder the principles of statutory construction, if a
statute is clear, plain and free from ambiguity, it =ust
be given its literal meaning and agplied without
attempted interpretatxzon. This plain-wmeaning rwle or
verba legis derived from the maxim Iindex animi sermo est
{speech i= the index of intention}) rests on the valid
presumption that the words empleoyed by the legislature in
a statute correctly expre=z its iptent or will and
preclude the court from construing it differently. The
legislature is presumed to know the meaning of the words,
to have used words advisedly, and to have exgpressed its
intent by the wse of such words as are found in  the
statute, Verhs legis noan est recedendum, or from the
worde of a statute there should be no departure {Glcbhbe-

Mackay Cable and Radio Corporation vs. NLRiZ, G.R. Mo,

82511, March 3, 1992, 206 SCRA 701). It i=s &slso

important %o point cut that it 1is the respondent
Commissioner of Internal Revenue herself, who vehemsntly
inzists that there is as yet ao final decision on the
prixtest filed by the petitionsr which is appealable to
this Court. There 1is no better government official in
thiz countrvy other than the Commissionser of Iaternal

R=zvenue who is in the best position to declare whether a
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decision ©wn a protest 1is fimal or not, after ali, she is
the head of the government agency responsible for issuing
tax assessments. Fetitioner however c—ontinued to argue
in its "Comment on Respondent’s Motiom to Dismiz=s"® {pp.
&1-83, CTA records) that the decision of the Chief of the
Assessment Division of a Rewenue Eegicon constitutes the
final decision apgpealable tao this (Ceourt, purzuant to
KFevenue Adwinistrative Order HNo. 10-95 imglementing
Executive firder No. 132, which provides in part +that the
Assessment Division of the kKewvenue Regional Office shall
"review and act on all letters of protests, reguests for
reinvestigation and =imilar cocmmunicaticns”.

We disagree with the imterpretation wmade by +the
petitioner. There i= nothing in the atovegquoted function
of the RKevenue Regional Office that would make us think
that said office would have the final say on the protests
filed by taxpayers. Neither does the respondent
Commisszioner of Internal Kevenue interpret =aid Revenue
Administrative Order in the game manner as the
petitioner. However, ve commiserate with the petitioner
because admittedly +the so-called "devolution"™ schewme of
the Bureau of Internal Revenue embodied in large part in
Revenue Memorandum {irder No. 37-94, tends to confuse the
taxpayers, particularly in the determination of the

finality cof the decision appealable to the Court of Tax
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Appeals. Apparentlyf the respondent Commizsioner of
Internal Revenue, by virtue of her pronouncements in her
Motion to Diswmiss and subsequent Regly, pointed out that
it is not only the tengr of figality embaodied in  a
decisgion which is the key element constitutive of its
appealability to the Court of Tax Appeals but it is also
important to cocnsider the government officisl who renders
such decision. In thizs case, it should be the Zfinal
decision of the Commissioner of Internal Kevenue or the
Regional Director, pursuant toa Section 10 of Eevenue
Regulations No. 12-85 (supra). This particular
int*erpretation is  in conformity with Section 7 af
Republic Act No. 1125 {supra).

ACCORDINGLY, finding merit with the respondent’'s
praposition, the instant petition for review is hereby
DISMISSED, without prejudice, for lack of jurisdiction,

SO ORDERED.

Dissentiné
ERMESTO D. ACOSTA

Presiding Judge

/7\/
) [ /& .

Associate Ju

ANCIO Q. S
Associate Juidge
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Resgondent.

DISSENTING OFPINION

In resolving the instant motion to dismiss filed by
the respondent on April 10, 1997, the wmajority decided to
grant the same on the ground that only the decision of

the Commissioner or Regional Directors of the Bureau of

Internal Revenue (BIR) on disputed assesswment is
appealable to this Court pursuant to BIR Kevenue
Regulations No. 12-8%. In fine, a mere decision on a
disputed assesswent by the Chief cf the As=sessment

Division of Revenue Region No. 8 of resgondent’s Bureau,
wvhich is the one gpresently appealed to this Court, has
keen held to be insuwfficient and not in accordance with
law and regulations. With due respect, 1 beg to disagree

with my esteemed colleagues.
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It iz well established and recognized in a number of
cases that lower ranking officials of the BIR, acting for
and in behalf of the Commissioner, have the delegated
authority to act with finality on matters involving
request for reinvestigation o reconesideration of
protested assesmsments. In the case of Commissioner of
Internal Revenue vs. Ayala Securities Corporation and the
Honorable Court of Tax Appeals, 70 SCRA 209, the High
Court considered a plain letter of the Chief of Manila
Extaminers of the UOffice of the Commissgioner of Internal
Kevenue, wholly reiterating the demand ky the BIE for the
settlement of the assessment already made, as a clear
indication of the final decision of the Commissioner
against the reconsideration of the disputed assessment.

In addition, this Court has had the copportunity to
declare as respondent’s fainal decision the acts and
signatures of the Acting Regional Director, Chief of the
Assessment Department, and Chief of Accounts Fkeceivables
Billing Division, all of the BIR. {Tomas B. Villamin vs.
The Collector of Internal Revenue, CTA Case No. 258,
Resolution, promulgated on July 31, 1956, PP- 6-7;
Philippine Rock Products, Inc. wvs. The Collector of
Intermnal Revenue, CTA Case No. 5946, Resolution,
promulgated on Decewmber 22, 1958, P- 4; Cleomenes

Fortaleza, Jr. vs. Collector, CTA Case No. 1527,
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Resolution, promulgated on Decemwmber 22, 1964; Oceanic
Wireless MNetwvork, Inc. vs. Commigsioner of Internal
Revenue, CTA Case No. 4668, promulgated on September 16,
1994

The aforecited cases prove the point that mot only
the decisions of the Comwmissioner or the Regional
Director of the RIR are appealable to thi=s Court.
Altheough Revenue Regulations No. 12-85 has speciafied that
the final decisions of the latter two persom=s are the
cnes appealable, it doesn’t mean, however, that the sawe
is exclusive especially considering that in the
particular case the incumbent Commissioner herself has
delegated further said auwthority to even lower officials
of the BIR.

I always adhere to the pronocouncement #nunciated by
the Supreme Court in Advertising Associates vs.
Commissioner of Intermal Revenue, 133 SCRA 765, which
pravides that:

"*The decisian 1is in accordance with thzas

Court’s dictum that +the Comwmigsioner should

always indicate to the taxpayer in clear and

unequivocal language what constitutes his fimal
deterwmination of disputed assesswent. That
procedure is demanded by the pressing need for

fair play, regularity and orderliness in

administrative action. {Surigac Electric Co.,

Inez. vs. Court of Tam Appeals, L-252873, June
28, 1372, 57T SCRA S23:. (Emphasis provided)”
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This means that irregardless of the 1literal and
exclusive wmention of the Commiszioner or the Regional
Director in Revenue Regulations No. 12-85, the
controlling factor inn the determination of a final
decision on a dispuied assesswment is founded om  the
Commissioner”’s clear and unequivocal language on what
caonstitutes final deci=ion on the same.

A review of paragraph 1I1.D of Revenue Memarandum
Urder (RMO) Neo. 37-94 duly issued by herein respondent
Commissioner herself clearly states:

*II1.D The Assistant Division

Chief/Division Chief of Assesswent Divisions in

the Regional Offices for regicnal cases or the

Assizstant Commissioner, Intelligence and

Investigation Service for Tax Fraud Division

caser shall decide whether or not the protest

to an assesswent notice in accordance with the

provisions of Section 229 and its implementing

regulations, should be given due course and
whether the protest involves a question of fact

ar of law «r both:" (Emphasis supplied)

Ta my wind, the abavecited excerpt an the
rezpondent’s EMO  is a crystal clear deslegation of
auvuthority to the Assistant Division Chief/Division Chief
aof Assessment Division in the various Regional Offices to
aczt for apd in behalf of the Commissioner, in resolving

protest cases. Thie view i= expressly demonstrated in

the final decision issued by Ms. Virginia F. Tomas, Chief
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of Assesswent Division of EKevenue Hegion No. a8

"D"),

thu=:

"Sir/Madam:

Referring to your letter dated August 17,
19595 concerning your prote=st against the
deficiency 1income tax, expanded withholding
tax, excise tax and value added tax involving
the amounts of P3, 330, 094, &5, F4, 055, 34,
P2314,3903.15 and P2, 251, 239, 31, under Assessment
No. 001653-30-052 and Demand No. 01-134-90B-94-
B2-052, the subject of ouvr assessmwment noticesm
and letter of demands dated Decemher 9, 1994,
please be informed that after evalwation of the
facts 1in relation to the lav and regulations
applicable on this case, this Office found no
basis, legal or factwal, to Justify the
reversal or even any wmodification of the
aforesaid deficiency tax assesswenls.

In view thereof, your request for a re-
consideration is denied. You are requested to
pay your aforesaid deficiency tax liabilities
to the ofifice of the Chiei, Assessment
Diwvision, Sth Flr. Atrium Bldg., Makati City,
Metro Manila, an the appointed date shown
below, inclusive of 20% interest per amnum for
late payment, which shall be computed from due
date wuntil date of payment as shown in our
assessment notice/demand letter, pur=zuant to
Sec, 249(2:x(c), NIRLC, in order that this case
may be conmidered closed.

This is our fipal decisiorn.

Yery truly yours,

{SGD) Virginia P. Tomas
Chief, A=sesswent DMvision

Appointmant date:

January 8, 1997
{Emphasizs supplied?}

(Exh.
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One thing is patently obvicus 1in the above letter,
Ms. Towas is duly authorized to deny for and in behalf of
her office {(Revenue Region No. &) the said request for
reconsideration, otherwize, she would not wfficially have
done 1it. Pesides, if the authority of Ms. Tomazg is
merely recommendary, then she has no business sending a
letter of finmal decision on the denial of said request
for reconsideration to the petitioner. The pre=zumption
of law is that official duty has been regularly performed
and, in this case, the presumption stands that Hs. Tomas
is so awthorized +to deny with finality letters of
protest. As it is, the letter i=s too plain to be
misconstrued. It =imply denied with finality the reguest
for reconsideration and correspandingly set an
appointment date, not for any poassibility of further
review, but for the payment of the alleged deficiency tax
liabilities therein.

Furthermore, the gquestioned HMO did not provide any
administrative remedy or procedure whereky a taxgayer
aggrieved by the decision of the Chief Assezsment
Division would be abkle to obktain an egual and speedy
remedy in the administrative level. So that in the case
cf Municipality of Trinidad vs. CFI, L-33899, June 28,
1993, it was held that the rule of exhauzition of

administrative remedies is inmapplicable to cases where
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the questiocn involved is essentially judicial, the act is
patently 1illegal or performed without jurisdiction, or

the respopndent offizial acted in utter disregard of due

process. In the absence of express administrative
remedies, a rTecourse to such remedies become purely one
cf convenience or practicability and the rules an
administrative due frocess of exhaustion af
administrative remedie=s, as the case wmay be, would be
inapplicable (Jose C. Vitug, Compendium of Tax Law and
Jurisprudence, Third Ed., pp. 43-44).

ACCORDINGLY, I vote to DENY the instant motiocm for
being untenakle and without merit.

S0 ORDERED.

/
(s Clcte

ERNESTO D. ACOSTA
Fresiding Judge



