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TAN ENG HONG,
Petiticner,

- YOI SUS ~ GeT.As CASE NO, 436

GOLLECTOR OF INTERNAL AEVEMNUE ,
Respondent.
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PEGCISION

This i an eppeal from the decision of the respone-
dent Coliecter (aow Comuissionezr) of Iaternal Hevenue,
assessing agaiast and demanding from the petitiocner as
commereisl brokex the amcunt of #7,013.94 as fixed and
pexcentage taxes and surcharge, covering the period frem
the first quarter of 1982 te the sesend uarter of 1954
taclusive, and the first querter of 1955, plus the sus
of F5€.00 as compromise penelty., (Exh, 3, p. 11 IR res.;
see 2lso letter deted Aug. )4, 1997, pp. B7-92 LIk rec.)

It appears that during the pexiod in guestion, peti-
tionexr Tam Lng MHemng had some business transactions with
the Philippine Council for United States Atd (herefnafter
referred to as MiiiCU3A) whezedy the former, as a success~
ful bidder, supplisd the latter with goods which it wanted
teo be given 3¢ aid from tas Uaited States to the Fhilip-
pines. This sid from the Ualted States was the result of
the Memorandum of Agresment signed on November I4, 195C,
By the late Fresident Elpidic Quixinc in behalf «f the
Philippine Government and ECA Administreter William C,
Foster, représenting !iusy.b. Truman, President of the
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United States. (46 OG 8410«5413.) The asd is in the
form of dollar exchange for import, and applicable regu~
lations do not permit the use &f the dollars within the
Philippines, and no offers can be entertained for furnisihe
ing mategials or supplies which are (1) manufectured in
the Philippines; (2) existing stock in the Philippines,
and (3) those already shipped from countries specified as
source in the project autherizstion at the time of the
bid, The FHILUSA represents the Philippine Government
in its relationship with the agency (the ECA and later
the MSA) selected by ’tln United States Government to re=
present in the assistance program for the Philippines.
The transactions of the petitioner with FHILCUSA
were not of the common run of contrscts and were governed
by Exhibits & and 9, which were denominated as “General
Frovisions and Genditions” and “General Conditions®, rese
pectively. (fp, lé=9 & MQ_JI rec.; see also Exh, F,
PPe 50=63 %) Te understan) better the nature and
scope of &. W acts in questing peguen the parties,
ft Is nect TR T8 “‘“"m”w{mt steps
t“l-"' b0 their final sxecutfgn W8 peformences
N "wcasest dhe: Sealed bide
:ltl“i-m"‘ ""‘""“-“"mhw
tumtf"'m&_ﬁﬂmcn!

Mongla,® (B 70 PPe 44-46 BIK rec,y 8w 5, 65 CTA

BAYs 38 & qualifiee” segge., subaits his
. ™ Sepether with & Pf®isogal boncie W8 "offars
and agrees, wim’anMMﬂchr
a-pmd-~ &m'“m:#-'lﬂnﬂth
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items of which prices are quoted, at the price set opposite
each item and delivered at the point(s) specified xxxx."
(Exhe, 7, ppe 44-46, BIA rec.; Exhe. H, p. 65, CTA rec,) The
guotations of the petitiener is In Philippine currency fox
the C & F Philippine Port Value. In computing his bi@.

the total C & F dollar cost is converted to pesos on the
bagis of #2,00 to 51,00, and his profit in pesos which he
personslly and selely fixes, is then added thereto in order
te azrive at the coxrect total quotation, :

If the bid of the petitioner is accepted by FHILOUSA,
he receives s letter of award wherein he is required to
inform PRILCUGA of the (1) Wet € & F dollar cost to his
suppliers per item and per each supplier®s group; (2) Names
and addresses of his suppliers; and (3) Names of independent
ingpection firms that will undertake the inspection prier
to the shipmeat of the goods. Hence, It is only after the
petitioner has been finally awarded the bid contract that
MILCUSA comes to know of the names of the foreign suppliers
of the comnodities to be imported and the sole purpose seems
to be to secure and facilitate the dollar payment of the
imported goods Lo said suppliers avread. Then, the petie
tioner is also requested to subait a periormance dond and
to apply at the hilippine National Bank for the corresponds
ing letter(s) of credit in favor of his suppliers abzoad,
(Exh. A, pe 32 CIA pec,) However, he 1s not required to

. seture an Lmport license for the goods Llumported for PHILLUSA,

hccordingly, the petitioner applies for a letter of
credit with the Philippine National Bank in his own mame and
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for his own account and in favor of his suppliers abroad.
He pays the usual bank charges, dut is not regquired to
make payment of pesos into the counterpart fund nor pay

the foreign exchange premium as no actual sale of dellars
is invelved, He is alsc exempt from the payment of the
followings (1) Foreign exchange tax; (2) sales tax; (3)
customs duties; (4) municipal taxesy (9) arrastre charges;
and (6) delivery charges except when otherwise provided in
the contract. The dollars that are being ueed in all the
MUILUSA purchases belong to the United States sutual See
curity Administration (hereinafter referred to as MSA) and
are actuslly paid for by the Philippine Government by gene
eral payments from the special appropriation directly into
the counterpart fund, (Par. 14, Exhs F, pps 55«56 CTA rec.}
also Exh, 8y ppe 19«20 BI4 zec,) And most probably for
this reason, the petitioner authorizes the FPhilippine Nae
tienal Bank to “deliver all documents drawn under this credit
to MLLUSA®, (Exh, G, p. 64 CTA, rec.)

It should be noted that the delivery time foxr the
purposes of the bid contracts of the petitioner with the
PHLICUSA means the delivery of the coumodities sboaxrd the
ship, properly packed and labelled for expert, in accordance
with ECA pregulations de. 1, #s amended, Fetitioner's supe
pliers aoroad are paid in deollars by the MGA Washington
(UeSeAs) thru the United States or foreiyn correspondent
of the Philippine wational Bank while the petitioner ree
ceives as his profit the difference between the guotation
in Philippine currency and the equivalent of € & F dellar
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cost which is considered the "peso pertion”™ of the con~
tract and is paid in pesos upen receipt of the decuments
by PHILLUSA, except when otherwise provided for iIn the
contract. |

buring the period under review, the petitiocner re-
Ceived from MILUSA the total amount of #04,£85,71 ilm
2 Pe 3 BIA rec.) on the basis of which tm’rom
assessed Lhe present disputed tax assessaent,

The petitioner end the respondent are in ceaplete
agreewcnt that the only issue in this case is whether or
not the petitioner acted as a commercial oroker in his
business dealings with the FHILLUSA during the period in
guestion. OUn one hand, the petitioner contends that he
was not a soumercial beoker but an ordinary importer doing
business in his own behalf as seller of yowods snd commodi-
ties to AUILUSA, the buyer, wihile on the cther hand, Lhe
respondent, claims that the petitioner engaged in business
as 2 commercial broker without providing itself with the
necessary privilege tax receipt and alse without paying the
G tax on the amount of #94,685,71 which he derived frem
his business transactions with the PHILCUSA,

The parties slse agree as te the definitisn of the
term "commercial broker" ss the same is defined in Section
194(¢) of the wational Internal Revenue Code as fellowss
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of vessels, or other means eof transperta-

tion, or for the shippers, or coasignors

o cthas aeans of Comepertotiom. Toa o

‘t’:::‘ ;.:ei::d: ,:ﬁ:i??““ merchants. (Un=

It should be noted from the above definition of"
the term "commercial broker® that the most essential
distinguishing characteristic of a commercial broker, or
any broker for that matter, is that he agts for anotber.
(Kerr & Co,, Ltd, vs, Collector of Internal Revepue, 70
Phil., 36, Behn, Meyer & Co,, Ltd, vs, Wolting, 35 PFPhil.,
274,) In the case at bar, did the petitioner act for
another person or persons in his business dealings undar
peview? There is ne question that the petitioner never
scted for and in behalf of FHILCUSA, a nationzl governe
ment wh As a matter of fact, the respondent Cole
lector of Internal Revenue never claimed nor even hinted
that the petitioner was the broker of PHILOUSA, And, as
a matter of general policy, the goverament does not have
to avail itself of the services of private brokers %o act

for itself in buying any article or commodity there being

& government agency known as the Hureau of Supply Coordina-

tion especially ercanized for this purpose,

Kow =» wag the petitioner merely the broker of the
foreign supplisrs of the imported goods in the gale of
sald goods to MHILUSA? Did he act in the name, and for
and i» behalf of other persons in accepting the invitee
tiens to bid fssued by FHILGUSA and Ir submitting his duly
signed proposals? Wag the petitioner merely the represene
tetive of the foreign suppliers - and the latter the real

bidders? =~
i 44
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From the recerds of the case, we find beyond any

doubt that petitiener Tan Eng Hong never acted for and
in behalf of his suppliers abroad in submitting his bids
with MHILCUSA, but for himself only, lie signed and sub~
mitted his bids or proposals under his name (Exh. Hy pe
65 CTA rec.) and the corresponding letters of award were
sent to him at 216-218 San Vicente, danila, his business
address. (Exh. A, pe 32, CIA rece; Exhe 10, ps 43 Sl
rec.) The letters of credit (Exh. G, p. 64, CTA rece)
performance bonds, inveices (Exhs, 5 & C, pp. $S-49
CTA recs) and other pertinent papers to the bdid cone
tracts in question (Exh. 11, ps 40 4IH rec.) Exh, 13,
pe 37 BIK pec.) were all in the name of the petitioner
and not of any cother person, From the nature of the
transactions of the petitioner with FHLILUSA, the bild
contracts were entered inte by and between the petiticnex
and PHILCUSA, and the former in turn entezed inte a dif-
ferent and distinct set of agreements with his suppliers
abroad such that in case of any breach of any contract
or agreesent, FHILCUSA could net have had any cause of
sction against the foreign suppliers for lack of cone
tractual pelation, and vice-versa.

j Therefore, considering that petitioner Tam Eng Hong
did not act for and in representation of MIILLUSA, nor for
the foreign suppliers of the imported commodities furnished
the FILLUSA, nor for any other person or persons with re=
gard to his bid contracts with FHILCUSA, we believe and so
hold that petitiener Tan Eng MHong was not 2 commercial
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broker during the pexicd under revlnuJ

soreover, we note that the petitioner never received
any fixed comuission from the MIIUUGA nor iroa his sup~
pliers abroad and it was the petitioner himnself and no other
person ox perscns that determined the prices or quotations
of the commodities sold to MllLUSHg He conducied his busie
nogs at his oen riek, assumed all the losses and received
all the prefits, and all the complaints againsi the mer-
chandise furnished by the petitioner Lo MlLUSA were ade
dressed to the forwer and for which he acknowledged personal
respongibility, (Exhs I=l, 1=2, le3, I=4, pp. #4=37 &in
2e¢e) To our mind, these are ¢lear and unmistakeable in-
dications thet petitioner Tam Eng liony wag ot 8 @mere Cou=
mercial broker with regard to hils obusiness cdeelings with
the MILLUS,, and therefore, the disputed ssseessant for
the payment of fixed anc percentage taxes has ne basis
whatsocever.

Furthermore, the case® at bar is substantiaelly on ali
fours with the case entitled Kerr & Company, Ltd. ves. Guolw
lector of Internal Hevenue, gupra. The facts of that case
as found and stated by the Court of First Instance of Manila,
and guoted in full by the Supreme Court, are as follows:

“It appears from the stipulation of fact that

in eifecting the gales under consideration the

plaintiff sent a cable to Shaw, Wallace & Co, of

valcutta, India, cifering a price for certain mer=
chandise or ssking for quotation. The Caleutta

firm either accepted the oifer or gave its quoe

tation of the price, After the price wasg tlus

agreed upong, plaintiff entered into a centract of

sale with local buyers quoting a2 price higher

than that agreed upon or fixed by the Calcugta

firm; and the price of the merchandise for local
buyers was {ixed by the plaintifi. After tiwe
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contract of sale was thus entered into, plaine-
it instructed the Lalcutta firm to send ihe
s to, and drew a draft on, the local Luyers.

nis #azt pore the pricte sgreed upon Detween
the plaintifi and lecal buyers, and was drswn
against a local bank in accordance with the
letter of guarantee executed in the forwm of
the local vank by the buyer and by the plaine-
tiff, Afger receiving the draft and shipping
documesits, t:th.lutl vank released the ner=
chandlse to suyer against a trust receipt.
In due course, the draft was pald by the buyers
to the Jlogal bank and after the proceeds of
the draft wers received by the Caleutts fipm,
the latter paid the plaintifif the difference
batween the price agreed upon between plaine
tiff and the Calcutta firm, and the price for
which the merchandise was actually sold tc the
local vuyers." (ps 37)

The Supreme Court, in holding thru Mr., Justice Cone
ception that the plaintiif-taxpayer therein = Kerr & Come
pany, Ltd. - was not a broker but a merchant susject to
the percentage sales tax, saids

"l.° Jue el corredor nunca contrata en
mwiﬂ. sino en el de wmﬂu;tn.

presente caseu, Kerr & Gompany a2l cone
tratar con Shaw, ulhm & Gompany nﬁum
Couprar ciextag mercancias a un prec
E: ofrecido y que Shaw, Wallsce & Camp:r?.

aceptado, © 2 un precie Shaw, ¥ e

& Company ha cotizade y que?hxr & Company
ha sceptado, ha celesrado un contreto de coue
aaw-?u perfecto, (Art. 1450 del Codigo

kS x x X x

"Pe” Bl ¢corredor efectua la transece
cion con un texrcerc a nombre de su mandante,
a base de uns comisien fije y determinada,
En ¢l presente casv, Kerr -&&-wmy y Ghaow,
wallagce & Vompany en ningun tilempe hablan

- fijade una conision & base de la cual Kerr 4
Company eféctuaria la venta de mercancias 2
los comerciantes locales,

® X x x X
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*%.9 E1 correder no garantiza el pago
de las mercenciags cue 2 un tercere,
porque sclamenie es un nediader que se
ocupa en hacer cque las partes interegadas
se entlendan an un nagecio ¢ negecios en
asntos mercantilas o de navegacion, (Beha,
Heyer & Go.ge Ltd, contyra lolting y Garcia

mﬁu Ceumercleal Company contr:
Al Lo Yatco, letie No, 40076, Julic W,
1939,) En sl prasente case Kerr & Company
antizo 8 Shaw, %alliace & Company el page
la letra gltu'hmmaa ia conw
tre los compredores Loc2les.” {(pp. 40=4l,)

We wish to state in datail the following close and
striking factual similarities between the Kexr & Company
case, SUoRa, and the case under consideration:

1. In the case of Kerr & Company, It wes the plaine

tiff-taxpayer that “"sent a cable te Shaw, Wallace & Co.

of Caleutta, India, offering a price for certain merchan=
dise or ssking for quotationg® and in the instant case, it
was also petitioner Tan Eng Hong that asked for the quotaee
tion oxr price irom his suppliers asnroad of the commodities
furnished the MHILLUSA; (2) in the said case, "after the
price was thus agreed upon, plaintiff entered into a cone
tract of sale with local buyers cuoting & price higher than
that agreed upon or fixed by the Caleutta firm," and in
the present case, it was also the petitionerstaxpayer that
entered into 2 contract of purchase and sale with his lesal
buyer = the RULUSA « alse quoting a price higher than that
ageesd upon or fixed by his foreign suppliers; (3) in the
said case, "the price of the merchandise fer local buyers
was fixed by the plaintifi” - Kerr & Company, and in the
instant case, the cuotation or price offered to the lecal
buyer - the FHIILUSA « was also fixed by the petitioner

: 48
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herein - Ten Eng Hongj (4) 4n the seid case, the "plaine
tiff instructed the Calcutta firm to send the goods to

x x x the local buyers“, and in the case at bar, the
petitioner-taxpayer also gave the instrwctions to send
the commodities ordered direet to his local buyer - the
PMILCUSA; (9) 1n the said case, "the draft was paid by
the (lesal) buyers to the local bank™, In short, the
money used to pay for the imported goods did not belong
to the plaintiff~taxpayer which 1s siamiler to the case
now under review, In that it was also the local buyer -
the FHILOUSA, and not the petitioner-taxpayer that paid
for the cost of the imported merchandisej and (G) in the
said cagse, Kerr & Company, the plaintiffi-taxpayer re-
ceived as its profit “the difference osetween the price
sgreed upon between the plaintififi snd the r:.c;:.utt:a iirm,
and the price for which the merchandise was actually seold to
the local buyers® and similarly, in the instant case, the
petitioner received as his profit, not a fixed commission
on the percentage bagis, but also the difference between
the C & F price as agreed upon between the petitioner and
his suppliers abroed, and the price for which the goods
were actually sold to PHILLUSA,

Theze can be no doubt that the Kerr & Coumpany case,
Slpga, and the case at bar have practically the sare fun-
dasental facts, beth invelving transactions oi the sane
nature, There can zlso be no guestion that both cases
call for the determination and resolution of the same lassue,
ie0.y whether or not the taxpeyers therein are brokers.

r49
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herein = Tan Lag ilongs (4) in the said case, the "plata-
tiff instructed the Caleutta firs to send the goods to

x x x the local buyers®, and in the case at bar, the
petitioner~taxpayer also jave the instructions to seand
the commodities ordered direet to his local uyer -« the
MLLOUSAY (5) 1n the sald case, "“the draft was paid by
the (lesal) suyers teo the local bank", In short, the
money used to pay ifox the imperied gouds did not delong
teo the plaintifi-tanpayer which £» similar te the case
now under review, in that it was also the lecal buysr =~
the PHILOUSA, sod not the petitioner-taxpayer that paid
for the cost of the imported merchandisej and (6) in the
said case, Kerr 4 Company, the plaintiff-tsxpaysr re-
gceived u'iu profit "the diffsrenca between the prise
sgreed upon between the plaintiff and the Calcuttsa tirm,
and the price for which the merchandise was sctually selé to
the local wuyers” and similarly, in the instant case, the
petitioner received as his profit, not 8 fixed commission
on the percentage sasisg, wut alse the difference between
the © & F price as agreed upon between the petitioner and
his suppliers asbzoad, sn¢ the price for which the goods
were actually seoid e HHlLLUSA,

Ihere can be no doubt that the Kerr & Company case,
SUEEd, ond the case st bar have pragtically the same fun~
dasental facte, beth invelving transactiens vi the same
nature, [here ¢an also be rno guestion that voth Cases
call for the determination and resslution of the same issuve,
i.8,, whether op not the taxpesyers therein are brokers.

v ok
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Inasmuch as the Supraae Court held in the former case
that Kerr & Company was not a hroker, snd congldering
that no velid reason appears to ug why we should rule
otherwise in the present case, we are of the opinion
and so hold that petitioner Tan Eng Hong was net a broker
out the importer of the goods sold to FHILLIGA,

WEHEFORE, in view of the foregoiny considerations,
the decision appealed ircm is hereby reversed, and che
deficieucy assessnent for fixed and percentage taxes In
the total amount of #7,513,94 Lseued oy the respondent
Collector oi Internal idevenue 1s hereby cancellad and
withdrawn, @Without proncuncement as to cests.

W nbElEDL, )

Kanila, February 29, 1960.

b wdding

Presiding sJudge

Asscciate Judge Roman M, Umali dissents in separste
opinion,
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DISSENTING OPINION

1 dissent,

I ean not subseribe te the view that petitioner
herein was sn importer with respect to the articles
sold to PHILCUSA by foreign suppliers. It is true that
under the contrect entered inte between PHILCUSA and
petitionex, the latter undertook to sell to the fermer
certain gpecified articles, BPut what actually tran-
spired was that petitioner merely canvassed for manu=
facturers in the United States which could supply PHILe
CUSA the needed articles at prices agreed upon, plus
a certain margin to cover the compensation or profit
of pétitionexs The articles supplied by American manu-
facturers were not shipped to petitioner so that he
could not have been an importer under our lew, MHe never
ascquired title to the goods, hence, he could not have
sold to PHILCUSA what he did not own,

While the provisione of a contract sre admissible .
in evidence to prove the nature of the transaction be-

tween parties, they are by no weans conclusive,
For puzposes, it is not the provisions of the con-
tract but what is actually doene by the parties that

Y
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determings the taxability of the transaction. In this
case, I have no doubt that petitioner merely acted as
a brokers If the case of Ker & Cas v, Collector of
Internal fevenue, 70 Phile %6, is to be carefully serue
tinized, it will be found to be inapplicable to the
instant case.

I vote to affirm the decision of respondent.




