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Attention: Ma. Guillermina G. Totanes

Mabel L. Buted

Gentlemen:

This refers to your letter dated December 1I, 2017 requesting, on behalf of your client,
Marcventures Holdings, fnc. ("MHI") for confirmation of your opinilon that the statutory merger
of MHI, as the surviving corporation, with Asia Pilot Mining Phils. Corp. ("APMPC") and
Brightgreen Resources Holdings, Inc. ("BI{I"), as the absorbed corporations, is a tax-free
transfer/exchange pursuant to Section 40(CX2) in relation to Section 40(CX6Xb) of the National
Internal Revenue Code of 7997, as amended (the "Tax Code',).

MHI is a publiciy-listed holding corporation organized and existing under Philippine laws,
with business address at 4th Floor, Citibark Center, 8741 Paseo de Roxas Avenue, Mukuti City,
and registered with this Bureau with Tax Identification Number (TrN) It is
engaged in dealing with properties of every kind and description to the extent permitted by law
without engaging in the business of an investment company or acting as a securities broker or
dealer. It wholly owns Marcventures Mining and Development Corporation, a co{poration
organized and existing under Philippine laws, which is primarily engaged in the business of
extracting, mining, smelting, refining and converting mineral ores.

On the other hand, APMPC is a corporation organized and existing under Philippine laws,
with principal office at Ground Floor, 31 Bingo Street, Sta. Mesa Heights, Quezon City, and
registered with the BiR with TIN It is engaged in the business of operating coal
mines and prospecting, exploring, mining, milling, concentrating, converting, smeltin g, treating,
refltning, preparing for market, manufacturing, buying, selling, exchanging, and otherwise
producing and dealing in all kinds of ore, metal and minerals, hydrocarbons, acids and chemicals,
and in the products and by-products of every kind and description and by whatever process, the
same can be or may thereafter be produced.

BHI is a financial holding corporation organized and existing under Philippine laws, with
plincipal office at the 4th Floor, Citibank Center, 8741 Paseo de Roxas Avenue, Makati City, and
registered with the BIR with TIN
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APMPC, BHI and MHI (hereinafter collectively referred to as the "Parties") believe that

the combination of the resollrces, capabilities, clientele, and operations of MHI, APMPC and BHI
via a s.tatti;oty *etg.t will bring aQout a bigger, stronger, and more competitive mining entity,
thereby coniributing to the further growth and strength of the merged entity in particular and the

mining"industry and the national econorny in general, which wili pave the way. towards giving
MHI, tire surviving corporation, the ability to compete'on a global scale. For these reasons, the

Parties agreed to mergd, with MHi as the surviving corporation, as a consequbnce of which,
properties of APMPC and BHI will be exchanged ,with the shares of stock of MHI, by way of
original issue, and without any intention to donate. illl ,

. The Plan of Merger and Articles of Merger were approved by a majoriiy of the Board of
Directors of MHI on December 15, 2016 and by a grajority of the Board of,Directors of APMPC
and BHI on September 8, 2017 . After their Board of Directors approved the merger, the relevant
resolutions were authotrized, approved, ratified, and confirmed by at'least two-thirds (213) of the
outstanding capital stock of MHI on October 23,2017 and by at least (2/3J of the outstanding

'capital 
stock of APMPC and BHI on September 8,2017. Thereafter, on October 24, 2017, the

Parties ente;ed into a Merger Agreement.

Pursuant to the Plan of Merger, APMPC and BHI shall transfer ali their assets and liabilities
to MHtr as a consequence of the merger, for which MHI, by way of original issue, shall issue a

total of lommon shares to the st$ckholders of APMPC, with a par value of Fl.00 per

shard, and common shares to the stockholders of BHI, also with a par value of Pi.00
per share. 

:

' The authorized capital stock, issued and outstanding capital stock of APMPC, BHI and

MHI as set forth in their respective General Information Sheets are as follows:
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rr -^^oi'ierl hv hoth APMPC and BHI

I

B.Thesubstitutedbasesoftheshares.ofstockofMHlreceivedbyboth
shall be o.i.rroin.a i' accord#.. *rrt, s.ction +otclisit"r "i 

the 1997 Tax code' as

amended;

C.Thesubstitutedbasesofthepropertiesreceivedby.MHlfrombothAPMPCandBHlshall
be derermined in accordance *ifi';H; +oiciisiuj tfirttibgz Tax code' as amended;

D. The transfer of properries byBHI and ApMp!.to MHI (a) shall it9" subject to output

value-addeo tax (vAr) *d di ;;'in*iii'"a hdTii or epit'tpc and BHI shall be

transferred to and absorbed-by-ffii i" accordance',i,itir s..tion 4.106-8(b)(3) of Revenue

Regulations (RR) No' 16-2005;

E. The transfer by ApMpc and.BHI of their properties to MHI as well_as the surrender of the

shares ortt 
"i."stockholde* 

i"*.t*g" ffr ti'" ;;;ffiares of MHI are not subject to

donor's t* i" the absence of donative intent;

F. The surrender of the shares of stock by the stockholders of APMPG and BHI shall not be

subject ,"'nSf. However, tt"-",igi"A-i*"'*tt-oiMHt 'h*"s 
to the stockholders of

ApMpc and BHI as u 
"orrr.q*"t"J 

of the *.tgt'"'ttutibe subject to DST in accordance

with Sectionll4 of the Tax Code;

G. The excess and unutilized creditable withhording taxes (cwTl ofApMpc and BHI shail

be transfened to MHI whicffi be apptied ", 
;,;;;ji bv MHI against irs income tax

due for the succeeding taxabll;J-, ;til u" arr" *u:* of a claim for refund or rssuance

.of a tax credit certificate (TCC);

H. pursuant to Section 27(E)(2)of the T"Ii*l; MHI ma1:1tv f:t*ard and credit any

excess and 
'nexpired 

minimum corporate inro*" iL (MctD-"'edits against its normal

income taxes due for the #;i;;i#Jiatelv ;;;"""dils taxable vears; and

I.Anyexcessandunexp-irednetoperatineloll;arrY-*:loro!-99-)ofAPMPCandBHI
sha' not form part of their ;;;;"i" be tiansfeneJio fvffU pursuant to the merger'

' In reply thereto' please be informed as follows:

I merger of APMPC' BHI and MILis a merger within the

A, B & C' The 'foregoinl

c o nr e mp r at i o n o r s e cti 
""'io?iit? 

li:i i"l *t *lT #lp?: *t * t*ffi fr ihllfl 
:

b."u.rr. MHI shall acquire/assume all the asset ' g rotp*"rions and their

:ffi:fu li*frfft,"J'i,*flf ;6p;1'1ff ';:[:'Tl'ift 
";orne,heresources'

'upuuititit'' 
ciientele' *u':;H;:ili*:l d#t";a enr to bring about a bigger'

. Stlonger, and more .o,1p^.,i.i.'" mining entitv uur. to compete on a global scale. Hence, the

moe"r"ivrul,APMPC.;dBHIiJbeing.#il;;;To'uUoniTdebusinesspurpose
a"a not for the purpose "filt"pi"g 

the burden of taxation'
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The merger of ApMpC, BHI and MHI qualifies for non-recognition of gain or loss for

income tax purposes in accordance with Section a0(CX2) of the Tax Code, where no gain

or loss r6uit U. recognized by APMPC and BFII, as the transferors of all assets and

liabilities, to MHI pursuant to the Plan of Merger'

Accordingly, no gain or loss shall be recognized by MHI, as the transferee, on its receipt

of the assei *a [abilities of APMPC and BHI pursuant to and as a consequence of the

merger.

The basis of shares of stocks received by APMPC and BHI Shareholders upon the

exchange shall be the same as the basis of the properties, stocks, or securtiies exchanged,

decreased bv.(l) the money received and (2f the fair market vaiue of the property/ies

."*J"A, ""ilin"r.ur"a 
bV (u) the amount treated as dividend of the shareholders and (b)

the amount of any gain that was recognized in the exchange. (Section aO(CXs)(a) of the

Tax Code of 1991, as amended)

The basis of the properfy transferred in the hands of the transferee (MHI) sinll be the same

as it would Ue in tne hands of the transferors (APMPC and BHI) increased by the amount

of the gain, if .any, recognized to the transferors on the transfer' (Section 40(CX5Xb)'

supra)

Finally, if the amount of the liabilities assumed plus the amount of the liabilities to which

the property is subject exceed the totai of the adjusted basis of the property transferred

pursuant to such "".h*g", 
then such excess shall be considered as a gain from the sale or

exchange of a capital asiet or of property which is not a capital asset, as the case may be'

(Section 40(CX4Xb), suPr a)

The substituted bases of the properties transferred by APMPc and BHI to IvIHI should

srrictly comply with the rule-that cash and other cash items will be excluded from the

cOmputation of tn" adjusted bases of the properties transferred for purposes of determining

whether liabilities assumed and to *tti.tt ttt" property is subject dolot exceed the adjusted

basis of the property transferred, pursuant io No' IV(A) (2) of Revenue Memorandum

Ruting (RMR) No. 2-2002 dated June 10, 2002'

Moreover, the transferors shall observe the provisions of Revenue Regulalions No' 06-13

in ttre determination of the fair market value of the properties/assets transferred'

D. No VAT shall be due on the transfer made pursuant to the Plan of lVlerger following

Section 4.106-8(b)(3) of RRNo. 16-2005, as amended'

E. Weil-settled in our jurisprudence is the fact that the essential elements of a valid

donation are: (1) the reduction of the patrimony of the donor, (2) the increase in the

il;;;y "f 
th.'don., and (3) the intenito do an act of liberatity (animus donandi)'

clearly, there is no intention on the part of any of the transferors' APIvlPc and BHI to

donate to MHI its assets since the transaction is purely for legitimate br.siness purposes'
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Thus, the aforesaid merger will not be subject to donor's tax since there is no intention to

donate, and the transaction is a bona fide merger effected solely for business reasons.

F. No DST is due on the transfer made pursuant to the Plan of Merger under Section 199(m)

of the Tax Code, as amended by Republic Act No. 9243, in relation to Section a0(C)(2) of
the Tax Code, as amended

. However, DST shall be imposed on the original issuance of shares by MHi to- the

stockholders of APMPC and BHi as a consequence of the merger as provided under

.section 174 of the Tax Code, as amended

G. Following BIR Ruling No. 100-2017, dated Marcl't0),2017,the excess and unutilized

creditable *itfuftotaing taxes (CWT) of the absorbed corporations, APMPC and BHI as of

the Effective Date oi M.tg.r, which form part of the assets to be transferred by the

absorbed corporations to the surviving corporation as a consequence of the merger, may

be applied as a tax credit by MHI against its income tax due for succeeding taxable years,

or may b.e subject of a claim for refund or issuance of a TCC'

H. Any excess and unexpired MCIT of the absorbed corporations, as of the Effective Date

of the Merger shall be 
"uoi.d 

forward and credited against the normal income tax of the

surviving Jorporation, MHI, for the three (3) immediately succeeding taxable years

pursuant to Section 27(E)(2)of the 1997 TaxCode. Since the excess and unexpired MCITs

of the absorbed 
"orpo.utiorrs 

are among its rights, privileges, property and/or interest, the

sxcess and unexpired MCIT of the latter shall be transferred and vested in MHI on the

Effective Date oithe Merger. Thus, APMPC and BHI's excesS and unexpired MCIT shall

be carried forward and credited against the normal corporate income tax of MHI subject to

the three-year-carry-forward p"riod reckoned from the date of payment by the absorbed

aoyorations of their MCITs.

I. The net loss carry-over (I{OLCO) under Section 34(D)(3) of the Tax Code, as amended,

and as implement.a Uy Revenue Regulations No. 14-2001, of the absorbed corporations is

not one of the assets of the latter that can be transferred dnd absorbed by the suwiving

;;;;;;; as this privilege or deduction can be availed of merely by the absorbed

corporations. Accord^ingly, ihe tax-free merger between APMPC, BHI and MHI does not

cover any NOLCO of the former as part of the assets that can be transferred and absorbed

, by the latter corPoration.

However, in order that the above-described reorgarization can be considered as merger

under Section 40 (CX2) and (6)(b) of the Tax Code o{1997, the parties to the mefger should

."*pft *rrfrif-t. foffo*ing requirements set forth under Revenue Regulations No' 18-2001:

A. The plan of reorgani zationshould be adopted by each of the corporations, parties thereto,

the adoption being shown by the acts of its duly constituted responsible offrcers and

appearing upon thJ official records of the corporation. Each corporation, which is a parly

to the reorginization, shall file, as part of its retum for the taxable year within which the
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reorganization occurred a complete statement of all facts pertinent to the non-recognition

of.gain or loss in connection with the rcorgarization, including:

(1) A copy of the plan of reorgatization, together with a statement executed under the

penaities of perjury, showing in fulI the purposes thereof and in detail ail

transactions incident thereto, or pursuant to the plan;

(2) Acomplete statement of all cost or other basis of all properfy, including ail stocks

r securities, transferred incident to the plan;

(3) A statement of the amount of stock or securities and other properly or money

received from the exchange, including a statement of all distribution of other

disposition made thereof. The amount of each kind of stock or securities and other

property received shall be stated on the basis of the fair market value thereof at the

date of the exchange;

(4) A statement of the amount and nature of any liabilities assumed upon the exchange,

and the amount and nature of any liabilities to which any of the property acquired

in the exchange is subject.

B. Every taxpayer, other than a corporation, party to the reorgarization, who received stock

or seturities ar.rd other properfy ot *ongy upon a tax-free exchange in connection with a

corporate reorg:rnization shall incorporate in his income tax return for the taxable year in

which the exc[ange takes place a iomplete statement of all facts pertinent to the non-

recognition of gain or loss upon such exchange, including:

(l) A itatement of the cost or other basis of the stock or securities transferred in the

exchange; and

(2) Astatement in full of the amount of stock or securities and other property or money

received from the exchange, including any tiabilities assumed upon the exchange,

and any liabilities to whiJh property received is subject. The amount of each kind

;i stock or securities and-other properly (other liabilities assumed upon the

exchange) received shall be set forth upon the basis of the fair market value thereof

C. Records in substantial form shall be kept by every taxpayer who participates in a tax-free

exchange in connection with u 
"orporuG 

reorganization showing the cost or other basis of

the transferred property or *ott"y received (including any liabilities assumed on the

exchange, or any liabilities to which any of the properties received w.ere subject), in order

to facilitate the ietermination of gain oi loss from iubsequent disposition of such stock or

I securities and other properfy received from the exchange.

In addition to the foregoing requirements, the parties shall enclose with their respective

income tax returns for the taxable year in which the tax-free exchange occirrred a copy of the

request for ruling filed with, *a ift. *"'esponding ruling issued by the Bureau of lntemal

-l
j

I

I

i

I
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Revenue,bothdulystampedreceivedtytheappropri,'::jf'*oftheBureauoflntenralRevenue.
Such persons shall inJri. as a note,o irr"Jr"rp."ii.r".""d;;; financial statements for the taxable

vear in which rt. .*"t urrge occurrea "'.,",."int 
to the ifJ;tihey hold such assets/shares

acquired in u t*_fr-i-"*.^f;*e. *d rh;;;;i" *nrci, ,"";:;;;;" "tf*..' 
and in the taxable

years until tn" ,,rojJ.t frop.rt-i.s *" ,*Ot.it.t il;;;itted to another fiansferee'

The parties shalr cause to annotate, at the back of the Transfer. certificates of ritie and

cerrifrcates or sto"n, trre date the deed of exchange was ;;;;; *" 
"rigi"^r 

or historical cost of

acquisition of the;;operties,* rl1]_";il;;"k"r"*ru.al""iJitr" rurtiqut.no gain or loss was

recognized u, u ,"Jrrt,'of such o"n*!", provided, tto*tuti' t*t'ui *v uioration bv the corporate

Secrerary of this.*airio'sha'_be;il;#;il";g."*"" 
is ot'ryr"same code' It is turther

required that withii "i""q, 
tqo) d"y:;il;;ip, "f 

,hi^r-*rirg, trrr parties t1 the transaction must

submit to the r,u*'*J Legisrative Ddri"r5;.au of Intem-ar Revenue' certified true copies by

the corporate secrJary, o-, d.,rly ur*o,ur"a berdficates "ft;;;k, 
in respect to the shares of stock

of the transferee ."rp"i^,i"", irr.tuainfirt" *"";9 "rt""*i"" "i 'r'*"' 
*a re-computation of the

substituted Uur", o-fit. froplrti.. *ti?n rf'"U be in u""o'J*"" with RMRNo' 2-2002'

This ruling is being issued on the basis of,the foregoingfacts aS,replesented. However, if

upon investieutio?, ii *iir ue u,r.,illl illli iii"i"rir';; firr.rent, then this ruling shall be

cinsidered null and void'

$f very trulY Yollrs'

ffi
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