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DECXalION 1

The resoondent assessed agsinst the petiticner
the sum of 925]1,472.02 s deficiency income tax, sur-
charge end interest for the year 19%51. This deficiency
assessment was brought about by the disallowance by
resnondent of the sum of V1,678 072 66 which wass claimed
by petiticoner as war losses in its income tex return
for 1981,

It appears that petitiomer. & banking and trust
corporatioen. sustained congiderable losses during the
lest war. Immedistely after the war. there was doubt
as to when such lesses e¢ould be deducted from the gross
incone of a tamayer for purposes of the ineo o tax,
The matter was submitted to the secretary of Finance
who rendered an opinion which was embodied in Jeneval
Circular Fo. V=123 of the Bureau of Intemal Bevenve,
dated Septenber 16 1951. letiticner clalmed as o
deduction in fts income tax peturn for 1951 a portion

of its war osses in the sum of 1,678 .872.66 in ag-
cotdance with said circular. subsequently. a controe
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Gy arcsa ¢ (0 the correctness of the a o
of the jecretary of Finance so that the matter was
submitted to the Secretary of Justice for opinion.

Secre ry - Justice expressed the lew that leoss-
o% sustained during the war were deductih’ only in the
yeo: woained and not thereafte Consequently. Cene
era Civcular ¥ V. 123 was revoked by General Circular
Ne. V-139. dated August 30 199  Pursuant to this
< woolar, orepondent made the questioned deficiency
sssessmant ~gainst petitioner vresu  ng from the di -
allowence of the naid war losses. The defi ifency as-
secsment was mode sometime in August, 1%60. Petition-
w¢ contested the sssessment on the ground: that the
war lospes deducted in its 1951 incore tax return were
properly slaimed as a deduction in said year and that .
sssuming the impropriety of raid deduction the right
to assess the said deficien assessment is already
barred by the statute of limitation. Having failed to
secure a reconsiderstion of resnondent  declision. pe-
titioner has appesled.

#ith resocect to the ssue of prescristion, it is
contended on behalf of rescondent thst although the
deduction for war lessss was properly claloed in petie
tioner‘s 1951 inecore tax reture at the time it wes filed
‘n Februsry, 1992 because of General Circular No. Vo
123, the subsequent yevoecation of said circular by
General Gircula: Ve, V-139 made it necessary for peti.
tioner to have amended its retumn. In fact. it was
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2lleged thot petitioner was advised by ts account o
Oupman, Dogaling & Co., on October 26, 195. oo f1
an amended retumn to eliminate the deduction for war
losses. For allegedly de ikerately ignoring the advice
of 'ts accountants, the income tax return of petition- i
es for 1951 becsme froud.lent. thereby msking it liable |
for the “raud penalty Fetitlorer's 1951 incomg tox {
return being fraudulent the right to assess the defi.
ciency inco @ tax on the basis of said return is gove
erned by Section 332 of the Mational Internal Hevenue
Code whish authorizes essseesment within ten years from
the date of discovery of the fraud. e quote frem the ]
decision of respondents

TWou also alleged that mrvz
that the wer losses mh.hni bi.th ]
during the war are not deductible in T
1981, our right to sssess the deficiency
incane tax for said year has slready pres- \J
eribed for the reason that the 195 ine
come tax return {s net fraudulent and !
thervefore  the ten Jnu reriod pnut[hd
unde: Section 332 the Tax Code will
not app' y« It eppears. noweve , that the
bank sought the expert advice of its tax
consultant and auditor. Gusmen.  Pocaling
4 Co., a8 t0 the war losses it claimed
as deduction in 1951 and thet the bank
was advised to amwad fts 1951 return in
order to exclude the deduction of the war
logse: Desnite the written advice of
ts tax consultant and auditor and the
wamning to the bank of the 'visks’
gomn lications ' that may arise in the
event that it failed to mend fts 1951
return. the bank failed to amend its
195 xetumn. Such facts clearly. peoint
to the onclusion that the meturn is
im-duhﬂ.htnd thg.-r therefore thnt!'-.m
surcharge should imposed ‘ihu e
hﬂamﬁwummm atatas
the frow: mﬂz imnosed m&::
petitioner wes sustained bzh:h Tax
for de ly ignoring axpert advice
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'x ¥ x - Although peti-

tioner was advised by its attomrney

and aecountant in December 19-%

that mmended retum) s

filed diselosing the unre

income and that tny additienal

tax should be paid as promptly as

poas ble. no such action was taken

at that tire. % ¥ x only at &

later time when there was reason

o balieve that a m agent

n-mlm the tn;il

(™

wlﬂ‘ﬂ:lﬁ'ﬂ ;. lanpp.
181. R'R yecords.
it is not disputed that petitioner's 1981 fn-

come tax yeturn as filed in Pebruary, 1952 was not
false or fravwdulent because it was filed in accord-
ange with an cpinien of the Secretary of Finance and
the instructions contained in General Clrcular te. V-
123 of the Pureau of Intevnal Revenve: It was filed
in good faith without any intention to evade tax The
sele basis of respondent ‘s decision is that petitioner
failed to heed the advice of 1 aceountants in the

matter of filing an amended return  citing the case

of George M. 5till, Inc. v. Commissioner. 19 T.C 1077,

We think there has been » mistake in the sppre-
ciation of the facts and the conclusion yeached Ly the
Tax Court of the United states in the case of lUeorge
M. 52111, Ine. In that case the return as original.
1 filed by the taxpayer was false and frauvdulent with
intent to evade tax. The underdeclaration which gave
rise to the deficiency tax wes known to the officers
of the corxporation at the time the returm was filed.
Uhen this information became known to its accountants
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Then, too, the recoxds show that in this case
while pet tioner was advised by its accountants to
file an smended return 1t received a contrary adv
from its lega counse The que on in regard to
the deductibility of war losser i the year other than
whe' they were actually sustained 1» nurel a oo
tion of .aw. Petitioner was entl led to heed the ad-

» of ts legal counse and not tho of its sccoun-
tants

Having arrived at the conclusion that petiti
sr’s income tax return for 1951 was not filed fraudu=
lently wi h intent to evade (ax. the right of the
Government to assess deficiency income tax on the
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basis of said return exnired after five years from
the date the retumn was filed or was cdue. pursuant =
Section 331 of the Revenus Code The deficiency mwosue-
ment in this case was made aftar more than eight years.
Therefore  the right of the Govermnment to assess the
said deficiency tax has prescribed Consequently.
we find it unnecessary to pas: upon the other issue as
to the legality of the deduction in question. It ha»
2lso hecone unnecessary for netitiomer to file & surety
bond required in our resolution of lNovember 14, 1962
as 3 condlition for the suspension of the collection of
the tax by resrondent pending ampeal.
MEERERPORE . the deecision appealed from is reversed
1 without pronouncement as to cost
; 0 CMOFRAD,
Manila. December 14 1962

WE QNCURS
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