GEPUBLIC OF THE TRRPRINDG
LOURT OF TAX AFPEALR
QUERON CITY

DANK OF AMIRICA NT & SA, v
Petiticrer,

- Versugs - C.T.A. CA

9]
™1

NO., 3799

gl

ECOMMISSIONER COF INTERNAL

o Respondent. Pl = A“\/
D . T = T T R R 4 /'\_,. /‘l\// ( ‘—’1‘

0EC TS ITUN

ig is a sult to recover alleged overpaid branch

&

profit remittance tax paid by petitioner Bank of Amervics

and Savings Assocciatlon under Seclian

20{E)Y(23(i4i) of the 1977 National Internal Revonue Code,

The material facts are not in dispute, pelitioner

faving submitted, without cbjection of respondent Lo
missioner of Internal Revenue, the case for decision on

the basis of the pleadings and the records. Az horne by

the pleadings and summarized by respondent:

Petiticner 1s a foreign corporation
duly licensed to engage in business in
h¢J1panA“ with Philippine branch
1fice at BA Lepanto Bldg., Paseo de
icxan, Makatl, Metro Manila, Un July 20,

2 it paid 15% branch prefit ren1iianc“
in the amount of B7,538,460.72 on
gfits frowm its regular banking unii
»rations and BELS,790,25 on prefits
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from its foreign currency deposit unit
operations or a total of B7,984,250.97.
The tax was based on net profits after
income tax without deducting the amount
Corresponding to the 15% tax.

N}

Petitioner filed a claim for refund
with the Bureau of Internal Revenue of
that portion of the payment which corres- k
ponds to the 15% branch profit remittance
tax, on the ground that the tax should
have been tomputed on the basis of profits
actually remitted, which is B45,244,088 85ﬂ;ﬁﬁ::’
and not on the amount before profit remit-
tance tax, which is B53,228,,339.82. vSub=~
sequently, without awaiting respondent's
decision, petitioner filed a petition for
review on June 14, 1984 with this Honorable
Court for the recovery of the amount of

Eliggl*gzg‘ﬂj_computed as follows:

Net Profits After Profit Tax Due Alleged
Income Tax But Remittance Alleged by Overpayment
Before Profit Tax Paid Petitioner Item 1-2

Remittance Tax

A. Regular Banking
Unit Operations
(B50,256,404.82)

1. Computation of BIR
15% % £&50,2565404.82-B7,538,460.72

‘2. Computation of \\\

Petitioner
-P50,256,404,82 x 15%
1,15 ; P6,555,183.24 -~ B983,277.48
r .
B. fForeign Currepcy ' =
Deposit Unit
Operations

(B2,971,935) 7
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1. Computation of BIEK
15% x ~-B2,971,935,00 2 4

o~

}5,790,25

2. Computation of

3

A
935.00 s 15% B 387,643.70 B 58,146,55
15

TOT AL ... ... . BI,986,250,97~ B6,942,286,94-8},001,424,07

The issue being purely legal in nature,
e parties agreed to submit the case on the
pasis of the pleadings and the BIR records.

ihe orly isgue in this case is the proper and

correct tax base in computing the 15% profit remittance

Lax.
The controlling statute is Seotlon 24(h)(2)(ii)
of the 1977 National Irternal Revenue Lcede, ns amended,

which, insoier as pertinent hereto, textually reads:

{ii) Tax on branch profits rewit-
v i Any profit remitted abroad by

a branch to its hcad office shall be sub-
ject to a tax of fifteen per cent (15%)

%

In Buvrroughs Limited vs., Commissioner of Internal
Revenue, CiA Case No, 3204, June 27, 1983, affirmed Ly
the Supreme Ceourt in Tommissioner of Internal Revenue
ve. Burroughs Limited and the Court af Tax Appeals, GL.R,
Mo, 66403, June 19, 1986, this Court observed that:

Without in the least atbtempting to

express, in this proceeding, an opinion
as to the proper tax base of the 15%
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A

branch profit remittance tax provided
for under JCCthﬂ 24 (b)Y {(2) of the
Revenue Code, it will be notec¢ that

in his ruling dated January 21, 1980,
respondent P]ﬁnr1y and upePJfLﬂallv
held that "ithe 15% branrch profit re-
mittance tax shall be imposcd on the
profit actually remitted and nebt on
the i, al branch profit cut of which
L;

remitbtance 1s to be made", The

is on the words "profit actually
ted". And the ruling even streased
that it is "not on the total branch pro-
fit cut of which the remittance is to

be made®. We are not to indulge in
statulory construaction, Basced on soid
ruling, petitioner has overpaid, as

shaown 1?T1ier, the amount of B172,058.,90
and entitled, therefore, to the refund

or tax ecredit thercof, If there was
niscomprehension or misconcenhion on

the pari aof respondent as Lo the corrent
interpretation of Section 26(h)(2), the
issuance of Revenue Memorendum F1rrulx:
No. B-8 farch 17, 1982 prescribing
that the tax base of the 15% branch profit
remittance tax should be the amcunt octually
applicd for by the branch wilﬁw the Central
Bank as profit to be remitted abroad should
not be given retroactive appl 1ication,

o]
(Ol
oo
- @
~r:3 =
-

I
2
-]

-

It should be stated that in respense te a query
the Lycin, Gorres, Velayo & Co. dnled November 3, 1978,
ihe Burcau of Intecrnal Revenue rendered a ruling,"cnnw
tained in a letter dated January 21, 1980, on the tax
base upon which the 1%2% profit remitlance tax should be

impesed. The ruling is quoted in full as followa:

o
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~83

9

"Januvary 21, 1980

In reply to your letter of MNovember 3,
i

1978, relative to your query as bto the fax

base upon which the 15% branch profit remite
tance tax provided for under Scction 24(b)(2)
of thz 1977 Tax Code shall be imposed, please

be advised that the 15% branch profit remit-
tance tax shall be imposed on the profit
actually remitted abroad and not on the
total branch profit out of which the remib-

1.

tance is to be made,

0
1

ilcasge be guided accordingly,
Very truly yours,
EFREN I. PLANA

Acting Commissioner of
Revenue”

internal

i
-
[
£a
"

inid ruling makes reference to Scetien 24(b)(2)
of the 1977 Tax Cade, but Section 247b)(2) and Scctien
24{b)(2){1ii) of the applicable Nubtional Intewvnal Reovenue
Code both contaln similar provisions as quoted above.

in Burroughs Limited vs, Commissioner of Internal
Revernuec, supra, vespondent Commissiensr of Internal
Ravenue conrntended that the taxpavyer is no longer en-
titled to ithe refund involved therein hecause Revenue
Memorandum Circular No. B-82 dated March 17, 1982 bad
tevoked and/or repealed Burcau of Internal Revenue ruling

of January 21, 1980. The said memcrandum circular enjoins

that:

o
VoS
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-6 -

"Considering that the 15% branch
profit remittance tax is imposed and
collected at source, necessarily the
tax base should be the amount actually
applied for by the branch with the
Central Bank of the Philippines as
profit to be remitted abroad.,"

In finding the Commissioner's contention without
merit, this Court however ruled against the applicability

of Revenue Memorandum Circular No. 8-82 dated March 17,

1982 to the Burrouéhs Limited case because the taxpayer

paid the branch profit remittance tax involved therein on

March 14, 1979 in accordance with the ruling of the Com-

missioner of Internal Revenue dated January 21, 1980, In

view of Section 327 of the then in force National Internal
Revenue Code, Rewvenue Memorandum Circular No, 8-82 dated
March 17, 1982 cannot be given retroactive effect because
any ' revocation or modification of any ruling or circular
of the Bureau of Internal Revenue should not be given
retroactive application if such revocation or modification
will, subject to certain exceptions not pertinent thereto,
pre judice taxpayérs. As stated above, the Supreme Court

upheld the decision of this Court in Burroughs Limited.

Since the branch profit remittance tax involved in
this appeal was paid by petitioner Bank of America on

July 20, 1982, after the effectivity of Revenue Memorandum

. 248
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Circular dated March 17, 1982, we see no significance
therefore in the argument of petitioner that the case

should be decided in the light of Burroughs Limited.

Theorizing that the 15% branch profit remittance
tax is imposed and collected at source, respondent”
argues that the proper tax base upon which the tax is
to be computed should be the amount actually applied
for by the branch éffice with the Central Bank of the

Philippines as profit to be remitted abroad. Respon-

dent's theory is not implausible but it must yield to

3

the specific language of the law which is controlling.

The controlling legal proevieiron employs the term "any

et -

profit remitted abroad" - NOT "any profit to be remitted

abroad? The difference between profits remitted and

profits to be remitted, is obvious: the first refers

to such profits actually remitted while the second would

refer fo profits to be remitted. If it had been the
intent to impose and collect the branch profit remit-

tance tax on the amount applied for remittance before

the remittance-téx, the law-making authority could have

easily done so by stating "any profit to be remitted

abroad", and the like. We cannot ignore the principle

249

o

7

b

/

n



DECTHION -~
CTA CAGE NO, 3799

:

that statuies imposing taxes are nobt to be construed

to include within the subject taxed anything which is

not clearly intendcd by the legislature to be so in-

cluded. (51 Am. Jur. 3605-3615 Could vs. Gould, 245 U.5

1.7 As stated in Manila Railrosd vo. Collector of

tstoma, DZ Fhil., 250, burdens are not to be impased

T presumed to he imposed, beyond whalt the statutes

exprcesly and clearly declare,

(D]

1

The statutory language clearly and specificailly ™

fers onlvy to "any profit remitted abroad" as bzing
Biject to the branch prefit remitfance tax of 15%,
n -

reomitbed” is simply meant "sent", "transmitted®,

"faorwardead”, (Hollowell vs, Life Insurance Campany,

S.E. 61&; Nicollecti vs, Bank of Los Bancs, 214 P. 51.)

'
(sl
-

ere speaks of "profii to be remitted abroad"

"profit actually applied for by the branch with the

ot

ntral Dopk”, The law 1ls clear and unequivocal, 1

e

4
b

well-setbled that a statute, frec from any constitu-

ional infirmity, should be enfcorced as written. To

cur mind, the law is plain and unambiquous., Tt merely

nells for application as thus worded. There is no room

1

far interpretatiaon.

0
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3

icnetheless, ‘eapsndcnt.wouid unfold a thesis

that the 12% branch profit remittance tax under the
provision of Seclion 24(h)(2)(i1) of the Tax Code is

a withholding Ltex at source, with the branch acting

a3 withholding agent of the 15% profit remittance lLax
o the profits remiticed Dy it to its head office upon
whom the tax 1s imposed and collected. Thus, respan-
dent would argue tﬁat "in all situations or cuases

where the rmachanism of withholding at source operates
Lo encure the current collection of a Lax or contri-
iun, the base an which the tax or contribution is
npubted baos always been the amount to he paid or re-
ted or sent by the payor or rtemitter (branch in the
instant case) Lo the payes or recipient (heoad office

in the case at bar) without first deducting the tax or
centribution”. And "ciling familiar examples under the
Tax Code on iLhe mechanism of withholding a particular
tax albt source to ensure collection of most taxes in a
current manncr {(as against the erstwhile cut-meode ‘veor-

‘vr 3

end’ or ‘end-of-fiscal period! manner) are the withe

holding tax on intereczts earncd on savings depositas

payable by the benk to the depesitor {(alb 15%), on divi-

dends payable by a domestic corperation cay to o citizen

201



shareholder (ab 15%), or on rental payments payable

by the

sce Lo the lessor (at  2%), x  x  x the

on which the btax to be withheld is Lo be computed is

the amounl of inisrcabs earned on the savings deposit

payable by the bank to the depositor, the smount of

the dividends payable by the corporation to the sharow

holder, the amnnunt of the rtental paymenl payable by the

lecses teo the lecsor, wibhout in each case firal deduct-

ino the tax from the intsrest, dividend or vental” (pp.
52«53, CTA records,, respondent weuld thus consider the

15% branch profit remittance tax ag imposed and collecte
at scurce and ix tho amount aclually applied ar by the
branch with the Central Bank asprofite Lo he remitted
noroad as the ltax base,

Respondent misses the point. In all the situations
or cascs cived by him where the mechanism of withholding
of taxcs at source operates te ensure collection of ihe
tax, and which respondent claims the base on which the
tax 1s compuled is bthe amounk to be paid or vemiticd,
the law applicab

e expressly, speecifically and unenui-

vocally mandates that the ftax is on the toltal amount

therenf wnich shall be collected and paid as provided

in Sections 53 and 54 af the Tax Code, Th

s e
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"Dividends rcceived by an indivi-
dual who 1s a citizen or resident of
the Fhilippines from a domestic rnorpso-

ration, ohall be subject to o final tax
at the rete of fifteen (15%) per cent

on the felal amount thereof, which shall
be collected and paid as provided in N

Sectinns 53 and 54 of this Code.

(Emphasis supplie ed; Sec., 21, Tax Code)

12

"intervest from Philippine Currency
bank H"pouts and vield from deposit
substitutes whether received by citi-
zens of the Philippines or by resident
alicn individuals, shall be subject to
a final tax as follows: (a) 15% of the

interest or savings deposits, and {(b)
20% of the interest on time deposits
and yield from deposits substitutes,
whirh abhall he enllected and paid ags
prnvidnd in bGections 53 and 54 of thig
x x'" (Underlining supplied;
Tax Code applicable,)

And on rentsal payments payable by the lessee Lo

the leescr (at 5%), also cited by respondent, Section
paragraph (C), of Revenus Reqgulationz No. 13-78,

November 1, 1978, provides that:

Section 1. Income payments subject
o withhnlding tax and rates prescribed
therein.~- Exceplt as therejn ntherwise
provided, there shall be withheld a
creditable income tax at 1Pﬁ rates here-
in specifiedd {or each class of payee from
the following items of income payments to
perscns residing in the Philippines.

,'\

HHX HXX X

x
N
>
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or the payment tequired to be made as a
condition to the continued use or possession
of property, whether real or pcraonal, to
which the payor or obligor hes not taken ox
is nobt taking title or in which he has no
equity, exceeds five hundred pesns (R5300,00)
per contract or payment whichever 1s

greater - five per centum (5%). (iUnder-
scoring supplicd.)

(£) Rentals - ¥When Lthe gross rental

Mote that the basis of the 5% withholding tax, as
expressly and unambiguously provided therein, is on the

gross rental, Revenve Reguletions No. 13-78 was promul-

gated pursuant to Section 53(f) af the Lhen in forvce

et

Nationa Internnl Revenue Code which authorizes the

inister of Finance, upcon recommendation of the Com-

-~

missioner of Internal Reovenue, to

=

cquire bthe withholding
of inceme tax on the same items of income payable 'n

persons (natural ¢

v judiecial) vosiding in the Philippines
by the persons maiking such pavments at the rate of not
less than 2%% butbt not more than 35% which are to be cre-
dited against the income tax liabililty of the taxpaver
for the taxable year,

On the other hand, there is absolutely nothing in
Section 24(b)(2){(ii), supra, which indicates thal tho
15% tax on branch profit remitfance is on the total

amount of profit to be remitted abroad which shall be
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collected and paid in accordance with the t

holding device provided in Sections 53 and

ax

54

vit

of

n-

Tax Code. The statute employs "Any profit remitted

abrood by a branch to 1ts head office shall
to a tax of fifteen per cent (15%)"- withou

Nowherc 1s there said of "base on the total

be

SU

bhjeet

L more.

amopunt

actunlly apnlied far by the branch with the

Central

4

Bank of the Philippines as profit to bhe remitted

abroad,

which shall be c¢ollected and paid as provided

in

Sections

5% oand 54 of this Code”, ‘Where the Jaw doe

SN

ot

that the tax 1s imposed and collected al source b

profit to be remitted abroad, that qualification

nat be read into the law. It is n basic ru

le

nf

tory construction that there i1s no safer nor bett

o~

¢f interpretation than that when the language of

is cleor and unambiguous, it should be appliecd as
: /

And to cur mind, the term "ary profit remit
can anly mean such profit as is "forwarded,
transmitted abroad" as the word "remitted"

and popularly accepted and understood, Tao

ted

S5

18

say

[ {‘
nt,
com

1L
DA

that the tax an branch profit remittance is impos

collected al scurce and necossarily the tax base

he ithe amount actually applied for by the branch

. 230
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written,
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Central Bank as profit to be remitted abroad is to
ignore the unmistakable meaning of plain words.

The conclusion reached is bolatered by the incidence
of the tax which 1s levied and imposed, as clearly and
specifically provided by Section 24(bj(2)(s1), on a
resident foreign corporation cngaged in trade ov husi-

ness wilhin the Philippines on profits rtemitted ahbhroad

by the branch to its head office; and nolt on a foreign
coerporation not engaged in trade or husiness in the
Philippines, which is taxable on its gross income re-
ceived fram all sources within the Fhilippines, on an
item of income taxable Lo Lthe latter and which 15 subject
to withholding tax at scurce. Hence:

"StC, 4. Rabtes of tax on corporations,-

.
{(a) Tax on domestic corpovabions.,- xXxx
XX % X

b

X

(b)Y Tax on foreign corporations.- (1) Non-
residenl corporations.- xxx XX % WX X
XX X XXX

(23 Resident corporations - (o) In
general .- XXX KX X XX X

(2y(ii). Tax on branch profits remittances.-
XX X X X X X X X

To our mind, profits, for purposes of the branch
profits rtemilftance tax, are nol synonymous wilh taxahble

income subject to inceme tax, but vather arc based upon

200



DECISION -
CTA CASE ND., 3799

~ 15 -

actual net income and expenses, after income bLax, as
stated by respondent in his statement of faclts quoted

above, The concept is much closer to the earned sur-

plus determined by the accountant than bto taxable net
income ot income subjerct to tax, And since profits

have already been subjected to income btax, and upon

their remitLlance abroeoad by the bronch to ils head office,
again Lo profils cemitbtance tox, which likewisce mightl

be declared for taxation purposes by the head office
thereat, the philosophy behind the law in imposing the

profit remittance tax on prof

its actunlly remilbted, it
might be said, is to mitigate et least the harshness
of sgicessivg toxaticen of the same profits,

In the light of the above, and il appearing that
the parties are not in dispute on the computation of
the branch profibt remittance tax paid by, and the amount
refundable to petitionecr, as the case may be, this
Court finds petitioner Bank of America National Trust
and Savings Asseociation entitled to the recovery of
overpaid branch profits remittance tax in Lhe amount

of B1,041,424.03 for taxable year 19872,

o
an
=1



CISI0ON -
Ch

YGE ND, 3799

WHEREFORE, Finding

the gsame 1a

well-taken,

of the amount sought is

ment as to costs,

SO ORDERED.

Quezen City, Metro

WE CONCUR

,",,

- t,ﬁ*"“"ff

bhe petition for

granted and the

hereby ordered,

Manila, Uctober
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