REPUBLIC OF THE PUILIPPINES

COURT OF TAX APPEALS
QUEZON CITY

MACONDRAY & CO., INC., a8
agent of the vessel 58

“PERNSANK",
Fetitioner,
- m“. - C,T.A- m “. m:

CUMMISLIUMER UF CUSTOLMS,

. ,_-___-..h:w:-: ’{///f/?{

PEC1S TN
__-__._,_...-—

I

e

i is s sppesl fyom the decisien of sespone
dent Comuissicner of Customs affirming that of the
Collector of Customs of the Port of Hanila in Admi-
nistrative Case No, V~363, imposing an adninistra-
tive fine of P42,901.00 against the vessel 8/5
"PEENBANK® amd/or lts local agent, petitioner HMacon-
dray & Co,, Inc., for violation of section 2523 of

On April 17, 1968, im = letter sent by the Ac=
ting Chief, Law Division of the Buresu of Customs,
petitioner was informed that the 8/5 “FERERAME™,
which arrived at the Port of Menila on deptember 26,
1967 conveying 73 bales of Cotton and Rayon Remnants
with a gross weight of 87,515 pounds without proper
manifest, viclated section 3523 in relatica to Sectien
1008 of the Tariff and Customs Code. Petiticner, as
ship agent, was tharefere reguired toc explain in
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writing within five (5) days from receipt thereof,
and show cause, why no adninjstrative fine should
be imposed upon the vessel for this viclation., (p.
$, Customs record,)

' In a reply dated May 4, 1568, petitioner ex-
plained that the cargo was duly manifested under
New York/Manila B/L No. 77; that it has a total
gross weight of 18,180 kilos as reflected in the
manifest; that the carge was freighted on a measure-
ment basis; and thet the weight nppeirilq in the ma-
nifest and in the bill of lading as is customary Aim
trede, was supplied and declared by the shippers
abroad at their own risk and respcnsibility. (p. 10
Customs records,) The said explamation, hovevar,
was found unsatisfactory by the Bureau of Customs,

Subsecuently, ndminiitrﬁiivo procecdings was
instituted against the vessel /85 “"PrREBANK" for
viclation of Section 1005 im relation to Section
252) of the Tariff end Customs Code, During the
adninistrative hearing of the case, the parties ag-
reed to the fellowing stipulation of factss

1) fThat the res.ondent company is the
local agent of the vessel 5/5 "Fernbank"

:::g? arrived at this Port en September 26,

2) That the vessel conveyed 73 Lales
of cotton remmants; and

3) That the weight declared at the In-

ward FPoreign Manifest of the vessel was
406,079 1lbs,, however, the true and accurate
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weight of the 73 bales was 87,515 lbs,.;

4) That because of the inaccurate
weight as declared in the Inward Manifest
of the vessel, the res.ondent company filed
an amendment, to show among others, the
exact and correct weight of the shtyn.ut
which was 87,515 1lbs.y and

S) That the amendment was a proved by
the Collector of Customs with the notation
*without prejudice to am sdninigtrative
action against the vessel,” (t.s.n. of Ade
ministrative Case lio, V=363, pp. 27-28, Cus-
toms records,)

Counsel for respondent alsco submitted the fol-

lowing additional cocunter proposal, to wit:

1) That the cargoes teing nearly bales
of cotten and rayon remnants, the sane were
freighted on a measurement basisp

2) That the weight as appearing im the
manifest as 40,079 lbe, which is also appear-
ing in the Bill of Lading was supplied by the

-shipper sbroad;

3) That the duties corres onding to the
cargoes of 73 bales were duly paild; and

$) That the authorities did not weigh
the cargoes at the Port of loading. (See
t.s.n, of Administrative Case No., V=363, pp.
26-27, Customs records,)

‘This counter proposal was likewise asgreed wupon

and stipulated by the parties,

7/ on January 13, 1978, after proper hearing, the

Collector of Customs rendered a declsion imposing a

fine

of 42,901,000 on the &8/5 "PERNLAUK® and/crx

petitioner herein for viclation of Sectien 1005 in

relation tuv Sectiom 2523 cof the Taridff and Custuoms

Code,

On Jenuary 31, 1977, on appeal by petitioner,
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said decision of the Collectcr of Customs was af-
firmed by respondent, Heunce, the present recourse.

The issue ¢o be resclved in this case is whether
the imposition of the administractive fine of
P42,901.00 against the vessl &/8 “FERHBANK" end/or
p-uum harein h. under the circumstances, ve-~
1id, proper anmd in accordance with law,

In assalling res cndent®s decision, petitienmer
puts ferward the following arguments: that the
imposition of the fine under Section 2523 of the
Tariff and Customs Code for a charge under Section
2521 is erronecus and contrary to lawy; that the im-
position of the fime under Section 2523 requires the
concurrence of two elements, namely, (1) the actual
weight must exceed by more tham 20% of the declared
gross weight, and (2) the discrepancy aust be due
to carelessness or incompetency of the master or
pilet in comrand, owner or employee of the vessel;
that the decision ignores the custumary practice in
ur;tm trade that the shipment was freighted on
measurwent basisy and that the master, cwner and
employees of the vessel are under no legal obligation
to ascertain the crue and actual weight of the cargo.

Not much need be said on petitioner’s reliamce
en the impropriety of the charge as a point of dis-
puting the legality of the fine imposed against the
/58 "FRINBANK", GSettled is the rule that a mistake
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in or impropriety of the charge, in cases involving
the imposition of administrative penalties under
Customs Law, is of no evnsesuence where the violat:l'on
was properly described which is ¢learly punishable,
(United States Lines Co., va, Conmissioner of Customs,
CTA Caae lo, 2365, June 17, 19‘74.3 Mainiy. the
appellate power of the Commissioner of Customs to
reviev geizure and protest cases 1e not limited te
a review of the issues raised on appeal, He may
affirm, modify or reverse the decision of the Col-
lector on other guestions provided that his findings
and conclusions are supported by evidence. (Vierneza
va, Commissicner of Customs, 1L-24348, July 30, 1968,
24 SCra 394,)

The h\v upen whieh the decisicm of resy ondent
is based provides:

"EIC « 2523, B

1 “‘. m—
Itihld in the muut axCeeds by -un than
 twenty per the gross welight as declared

" in the manifest or bill of lading thereof, and
the Collector shall be of opinion that such dis-
¢grepancy was due to the carelessness or lnconpe-
tancy of the master or pilet in command, owner
or employee of the vessel or ailrcrait, a fine

of not mere than fifteen ﬁ' Eﬂtﬂ of the
value of the peckage or 2 c n respsct to
which the deficiency exists, may be jfmposed
upon the importing vessel or aircraft,”
Parentheticaily, it should be stated that the
above Section of the Tariff and Customs Code refers

to discrepancy in the welight of an u:ucli or package
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as declared in the mspifesg, while Sectiom 1005 im
relation to Seetiom 2511, alsc ef the same Code,

refers u s !
(Sea nited 3tates Linez Co, vs, Conmissioner of

Custons, SUREKS.) Smith Gell & Co, vs. Conmigsioner
of Customs, CTA Case No, 2469, December 27, 1974)
Siace the offense involved in this csse relates to
the discrepamcy im the sctual weight end the weight
deciared imn the Inward Carge Manifest and ot to a
failure to su;ply the canifest, as in fect there wes
an Inward Cargo Manifest, as stated in the parties’
stipulstion of fagcts, Section 2513 of the Tariff and
Customs Code is the lew spplicable te this proceedings,

- Comming now to the other srgumenta and defonses
sdvanced by petitioner, we find that the sase are not
of first impressien., Ia all feours with Lhe case at
bar on these pointe, by reascon of the similarity of
the facts involved and the yuestions litigated, as
weil as the clase ldﬂtitr ot parties, are the following
cares vherein this Court ruled that

1,

quildwllz ;!ll*t**Ttglrtrirmri

And as to petitioner's insistence
of proof ca the part of res ondent of
the negligence or cerslessness of the
master, owner or employee of ithe vessel,
suffice it teo . additionally, thst
this Court has uneguivecally
ruled that under ‘2523 of the
Code, the ascertalmment or verification
of the waight of the ship®s cargo st the
port of leoading is the duty er cbiigation
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of the master, pilet, owner or employee
of the vessel. Failing thus, the cone
elusion seems t© be inevitable that there
is an unexcugsable laxity on the part of
the master or owner ian exercising the or-
dinary care and prodence in the commission
of excessive discrepancy is the weight of
a ship's carge pemalized under the law,
Deing business in the Philippines, it be-
hocves the master or owner of a veseel to
abide by our Customs laws and regulations
and to ignore them is nothing short eof
gross carelessness or incompetence, (Ma-~
condray & Co,, Inc. va, Commissioner of
Customs, CTA Case Ne, 2741, Pebruary 3,
1977; Macondray & Co., Inc. vs, Cosmissioner
of Customs, CTA Case Re, 2656, January
31. lm, " ‘c m m. “ﬁ m
sioner of Customs, CTA Case Ne., 21360,
April 10, 1975; Delgado Shipping Agencies,
Ing, v, Comissioner of Cugtoms, CTi
Case No. 1548, September 30, 1976.)

3.

As regards the contention of petie~

tioner that the discrepancy is mot due
to the carelessness or incompestence of
the master, owner, or enployee of the
vessel because the weight declared im the
bill of lading or manifest was supplied

the shipper, and that under Section
€12 of the Code of Commerce, and sven un-
dar the Tariff and Customs Cede, the cap~
tain or master of the versel is mRot re-
quired to ascertasinm the weight of the car-
ge, 8 similar issue was settled by this
Court in the case of ¥, B, Zuellig, Imc,,
in its capacity as agemt of the N/V
“Hongkong Grace", vs, Commissioner of Cus~
toms, CTA Case Mo, 2360, April 10, 1978,
wherein it was ruled that the fact that
the captain of a vessel is mot careless
on the dbasis of his duties under the Code
of Commerce is no defense agaimst this
penalty. Because of its controliing effect
on the preseant case, we will quote from
the decision,

e ¢« o« » OB the other hand, petitioner
claimed that the said discrepancy is by
"o means attributable te the master or
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captain of the vessel because under
Article 612 of the Code of Commerce
listing the duties of the said offictal,
he is mot required to ascertain the
actusl weight of the cargo of any
p-ntenu shipper,. Conseguently, it

is argued that meither carelessness mor
incompetence can be W against
the captain of the vessel “Hongkong
Grace” to justify the isposition ef the
penalty imposed the Tariff amd Cus~
toms Code.

1t is ot Article 612 of the Code
of Commerce which deals with ths duties
of the captain of a veassel bwt sSectien
2523 of the Tariff snd Customs Ceode
that governs this case, Under the lat~
ter law the fact that the captain of a
vessel is mot careless on the bases of
his duties es enumetrasted in the Code of

Coumerce is no defense against the pe-

nalty. Thae lawv includes the careless-
ness of the cwner or amployee of the
vessel, The explaspation of the mamager
of the Shipping Division of petitiomer
to the effect that no shipping line in
the United States has faclilities for
chacking the welght or contonts of tho
gooa -h:lp;ml thcufmr the weight

up nnatm as 2 nhd kiuu is vlr-
tually mulllkfying Sectiom 2523 of the
Tariff smé Customs Code, brushing aside
the provisions of Sectiom 3523 of the
said Code 23 2 dead letter, bDeing
business in the Philippines, it behooves
petitioner to abide by our Customs laws
and to ignore them is sothing short of
gresze carelessness, It is an oumission
of the concérn that omne with ordinary

ence should have of the Cuntoms

of tha with which it does
business. (Underlining supplied,)

Anent petitioner’s averment that the

freightage of the subject shipment was made
oR a3 measurenent basis, suffice 1t te state
that e is merely the charge or

compensat paté by tha shivper or impertes
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te the carrier, and is msot & determinative
Gebios Smd puniitiss on the Sepecied geeds.
As aptly observed by the respondent, freight-
age is never a factor ias determining ths
2523 ﬂ%i?uﬁtﬁw&n%fwt‘“
Ne find no cogent and valid reascn to modify,
much less depart from the conclusion reached im the
above-cited cases, as expressed in the copinion of this
Court there, and the sawe should resclve the identical
problem again brought before us im this proceedinge.
As determined by the Bureau of Customs, the
fine imposed for the viclation ia this case is
P42,9%01.00, and the computation and the amount there~
of are met being questionsd or assailed by patitioner
as erronecus and excessive, In the final analyasis,
however, we find no compelling reason to affirm the
maximum penality imposed by the Bureau of Customs be-
cause, from the circumstances of this cese, it does
not appear that the negligence or incompetence of
the master, officer or employee of the veassel amounts
to willful negligence or gross incompetence. Peti-
tioner filed an amendment to the manifest, which was
duly approved by the Cellector of Customa, e show
among others, the exact and correet veight of the
shipment, and the duties corresponding ¢to the Cargo
were duly paid. Nemethelens, this iz not the first
case brought Lo this Court involving the same fine

imposed on the zame vessel and the same petitioner
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!;r viclation of the same provision of law, (Ma-
condray & Co., Inc., as agent of K/5 "FERNBARK,"
ve, Conmissioner of Customs, CYA Case Mo, 2656, Ja-
nuary 21, 1970 aAccordingly, it is deemed just and
reascnable that a reduced fime of »13,000.00 be im-
posed on the vessel &/58 “"FirubBAIK"™ and/or petitioner
herein Macondray & Co., Inc., a8 agent of the vessel,

“HEREFURE, the decision of the Commissicner of
Custams is hereby MUDIFIED., The ﬁuul S/8 "FERMBANK"
and/or petitiomer herein are hereby ordered to pay
to the Bureau of Customs the fine of P23, 60,00 for
viclation of Section 2523 of the Tariff amnd Customs
Code, WwWith costs,

5( ORDERED,

Wuezon City, November 18§, 1'51!.

Graiefesls /

AMANTE FILLER
Acting Pmiang Judge

1 CORNCUR:

Y

CUNETANTE €., ROALUIN
Asscclate Judge
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