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REPFURLIC o T9E PHILTPFINGS
COURT OF TAX APVEAL

"

ALFREDD Y. DE VERA,
: Petitioner,

- “Iﬁus - . C.-..o.'"l-c
CAGE NG, 167
COLLECTOR OF INTERNAL

Hespondent.

. raof 2 5// fgf

.

This is aﬁ appesl by the petitioner from the
declsion of the respondent holding the fermer iiaLl&
for the payment ef the sum of BHE,A24,00, as defi-
¢lency inconeé tax for the yeaxr 195C, computed ar; fol=

Prm———
lowss .
Net incone 48 peT YOLUIN eew-==- B050.736,8]1

Add: Undeg¢lared share in the
profit of Philippine

Tobaece Trading swew-cencea 7 )
Illtil net R R0 | G ——— "‘l%
Lesst Personal & additienal

EIEptiﬂﬁl e e e - R Y b 4]
Net taxable incone -cocecccneccawn--F

Income tax due on P131,855.00 wee ¥ 53,903,00
Lesss Amcunt previously es-

sessed nd poid cemeccncas !a'zgglgg
le.i.!:l.lnc'f 1?‘.:7:'.:'“‘ tl'ﬂ R —— ,ﬁ &
SOK SUTCHErge weevmemwec—edmee~ee L8,008, 00
Deficiency incoie tax and sure

CHaTe —covoereromecannecnans B 56,424, CO

When petitioner filed his incocme tax return fex
1980, one of the items of incere reported by him was
the sum of #37,582,13, rerresenting his shaxe in the

net profit (v89,526,5¢) of the Philiprine Tebacce Trade
ing, a registered genexsl copartnership 995 (er 19/20)

of the capital of which was cwned by him, the cthex
5% (or 1/20) being ewned by one Crispule Lansangan.
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DECISION »
C.T.A. CASE NO., 167

P

Upen investigatien ef the inceme tax return of the
Philippine Teobacce Traeding, the examiner of the Bureau
of Internal levenue whe irvestigated the case found
an undexdecloxstien in the net prefit ¢f the partner-
ship in the sum of #84,742.98, which was finally re-
duced to #79,318.97, consequently resulting in the.un-
derdeclaration of petitioner's inceme in his inceme tax
z-turn.l The said undexdeclaration of the net ~refil
of the partnership was broucht about by the fellowing
discreranciess

l. Unxeperted sales of cigarettes -- 739,385,000

2. Undexstated inventoly eewecsceconses 31,929.1%
3, Overdepreciation of delivery

QQUAPHIENE wem—ewecemmemnmeaees 36218
4, Samples already recorded as
puchﬂﬁ&‘ e snow s i 00 08 w0 Ty e 205 811,93

8. Unallowable expenses claimed!

(a) Leasehold

improvement ... ¥ 537,00
(b} Christmas ex-

PENBESE oseseeners 1,306.00
(¢) Mizcellaneous ex-

NENSES essocess 7.875.0’:'
(d) Transpertation

el e AR SBEH
Item Ne, 3, overdepreciation of delivery equip-
ment, and Item lle. 4, samples already recorded as pur-
chases, invelving the sums of %362.18 snd P811.95,
respectively, are net disputeds The scle issue in-
velved in this apreal relates t# the correctness of
the decisien of ryespondent In regard te the alleged
unreperted sales of cigeretties, understatement of ine

ventery and the expenses claimed by the partnership

1 gection 26 of the flevenue Code preovides that
persons carrying en business in general cepertnership
duly registered shall be liable fer income tax only in
their individual ca acitI. and the share of the prefits
of the partnership te which any taxable partner would
be entitled, whether divided er ethezviise, shall be
returned feorx taxatldﬁ‘and3§?. tax paid accoxdingly. /-
W R fé?
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DECISION
C.T.1. CASE HO. 167
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and disallewed by respondent, *

The beok inventery of the partnmership shows that
4t had en hand as of December 31, 1950, 872 casee eof
Bagle, Vings, Ritz and Raleigh cigereties. On the
othexr hand, according te the actual physical inveatery,
it had 694 cases of said cigarettes, The difference
of 178 cases, itenized belew, with a total value of
99,355,000, was net accounted fer,

BhuD - 8
T BE
Eagle 3 3 2 63,00
Winas 391 - 310 al 18,225,00
Ritz 267 211 56 11,760,000

Terais  oh s

In view of the fallure of petitioner or of the
partnexship to account for the 178 cases of cigarettes,
respoendent concluded that they were seld. Fetitioner,
howevexr, claims that there ls ne discrepangy with res-
pect to the Lagle cigarettes} and as regards the Wings,
Ritz and Raleigh cigarettes, they “were either destroy-
ed snd/or burned and given away as complimentary and
samples.”

It is centended on behalf of petitioner that -

"There was really no difference in the Eagle

cigarettes as physical and beek invenw

of Bagle cigarettes as of December 31,

1 sheuld have ne balance on hand. It

was overlesked by the examiner in :ﬂmguting

the tetal Eagle cigarette cases seld." (Page

2, Memeczandum for the Petitiener. )

It appears that in 195C the partnership handled 410
cases of Eagle cigarettes. The allegation that *beth

physical and beok inventery of Eagle cigarettes as of
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December 31, 1930 sheuld have ne balance on hand™ 1is

an admission that all the 410 cases were sold, Howe
ever, the records show that enly 407 cases ere sold,
and the beok Inventery shews a balance on hand (unseld)
of 3 cases. e agree vith resporndent that there was

an underdeclarstion ¢ sales i 3 easses wi Lajle clgare
ettes, '

In cennection with the othex brands of clsarettes
(Wings, Ritz and Releigh ), petitiener adsits the dis-
erepancies between the beck inventery snd the actual
physical inventexy, but he maintains that the discre=
panties represent ciloarettes "“destroyed and/exr burned
and given away as complimentary snd samples.™ Peti-
ticner sought te prove.this al egation by presenting
in evidente supnoesed stock cards and the testimeny of
his bookkeeper, Jose OUgleana, and anether employee,
Pelicisne forlagen, e have carefully scenned the re-
cerds and ave quite convinced that the cinsretties in
questien were net burned ox destroyed er given away,

8% 2lleaged. The beoks snd inveices, [xom which the
entries in the suppesed stock cards were talen,were
net submitted in evidence. And the tectinony of the
witness of petitionexr, including that of re titioner
himself, is so vague and incensistent te merit serious
consideratieon,

There is ancther circumstznce which te cur mind
negates the contention that the said cigarettes were
buzned or destreyed exr given away. If, as alleged,
the greaterxr pextien ef said cigarettes wers burned ex
destreyed, the titnl value thereef sheuld have been cn-
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-
tered in the becks 28 loss. The came is true with
the cigerettes allegedly given away te customezs er
as advertisement; they sheuld have been entered in
the bocks as expenses. Ne such entry appears in the
beeks and regorxds of the partnership centrary te the
vigerous asserticn of petiticner that “cerrespending
entries on s2id beoks of acceunts and reeords were
made in the course of ordlnary business operstion.”
1f the said cigarettes were really burned er destriyed
or given away, and apprepritte entries were made im the
beoks and records of the pa:tnuﬁhip. the net prefit
of 939,528,56 reperted by the partnership in its 1980
income tax returzn weuld have been almost wiped out. As
& result, petitioner would appéar to have overdeclared,
instead of underxdeclared, his share in the prefit eof
the partnexship; instead of incuxring s deficiency,
he weuld have made an overpayment; and, as a matter
of simple Justice, he sheuld be entitled to a refund.
Thexe is ne shewing that the failure te claim deductien
for the alleged losses and expenses was due te the de-
sire of p&titunu to pay moxe tex than what was legal-
ly due. HNeither dees it appear that tﬁ- failure teo
¢laim such deduction was due to simple oversight. The
amount invelved, $39,355.00, 48 not insignificant as
te have been everlooked. If the lesses were actually
sustained and the expenses actually incurred, the pre-
fit of the partnership would have been pnﬁﬁﬂlh
reduced ¢® nil, and the taxable inceme of petitiener,
the centrelling steckhelder and managing partner eof

HEE .
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the partnership, would have been greatly reduced, a
circumstance that ecannet be lightly disregarded.

Ve find ne Justifieatien in everruling the decie
sien of respendent as regords the wnreperted s:les of
cigazettes.

Respondent alse found thet the partnership undere
valued its inventery of geods in sbeck by !31.929.'15.
e valued Lhe cigarettes at cest because, accexding te
him, the cest was lewer than the market price. On the
ether hand, petitiener valued the cigarettes at market
price because he claime At was lewer than cest.

Sttti-n 36 of the Revenue Cede previdest

*Sec. 36. « "henever
in the judament r of Inter-
nal Revenue, the use of inventeries is
necessary in erder %o detexmine cléarly
the income of any Izﬁ. inventories
m.l.lhom-nhylnz axpayer upen such
basis as the Secretary of Finance may,
by regulatiens, precczibe, as conferming
as nearly as may be te the best accounte
ing p u-mth-uqhuMQM
as mest clearly xefiecting the inceme,®

Section 145 of Hevenue Heguletiens Ne. 2 nrevides in
parts

"The bases of valuation mest commonly
used by business concerns and which neet
the requirenents ai the Inceme Tax Law axe
(a) cost p.riﬂ or (b) cest exr market price,
whichever is Lhe lower. goods in an
inventery which sre unsalable at nermal
prices or unusable in the nexumal way be-
cause of demene, immexfections, shep weasw,
changes ¢f siyle, odd or breken lm. ox
ether eimilar causes, :.uhldl.u second
M Nfi'tlklﬂ in lh:uld :

8 H. n.u prices whe-
thnt basis er (b) is uud, exr if such
s consist of raw wmaterials er paxtl
Mw held fex use or cons on
d be valued upen a reasonable
basis, taking inte censideratien the use
ability and condition of the coeds,

.41
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S
but in ne case sﬁall such valie be less
than the scrap value. ! fide' selle
ing price means actual efrecinys eof
oeds during a perled ending not later
an thirty days after Inventory date.
The burden of preof will rest upem the
taxpayer to show that such exceptional
ocdle as are valued upen such selling
gis ¢come within the classificstions
indicated abeve, and he shall maintain
such zecoerds of the dispesition of the
geeds &8 will enable & vexification of
the inventory to be made,®
The regulntiens require thet goeds be valued in
the inventery st cost or at cost er market rrice, which-
ever is lewer, The occds in cuestien were valued in
the inventory st suppeeed merket prieve, lewer than
sost, it beino plleged thet the cigarettes were meldy
and in bad oxder. But, emlthe.gh it is admitted that
sone of the cigarettos were still geod, s unifomm in-
ventory price wes given fer each brend ef cigarettes,
irrespective c¢f whether the cigareties were moldy,
damaged, or still qeed, On the cther liend, responde
ent valued the Joeds at cest, it npnearing {xem the
beoks of the partnership thet such cigarettes were sold
in January and Februanry, 1951, 2t prices higher than
:-tt.q7:h:t the szid cigarettes were scld in January
snd Pebruary, 1951 at prices hicher than ceet ie not
controverted, Therefore, the declaicn of respondent
that the geods should be valued at cest, which has been
shown tc be leower than narket price, is in brdﬂl{]
The sum ef ¥537.00 was spent by the partnexship
in 1980 forxr the constructicn or erection of partitiens
in an office reom in Uy Yet Building at Dasmerifias,
Manila, which it rented and occupied frem 1949 tr Fab-

ruary, 1951, when the nremises were abendoned tegether
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with the imprevements. The said amount was claimed
as an exdinary and necessary expense and wes deductdd
frem the gross ince e of the partnership in 1950, Resp-
ondent claims that the said amount was a capital exe
penditure and should liave been amertized, hence the
deduction thiereef as an crdinary and necessary expense
was disallowed,

There is no dispute that the ameount spent for
partitions in the office room ef the partn ip in Uy
Yot Building was a capital expenditure, The rule is
that 8 tenant's expenditure for additions or hetter-
ments to preperty he:‘ ias leased represents an invest-
ment of capital, rather than an upkeep or maintensnce
expense. Such expendffure Is required te be capital.
ized under Section 30 (f) of the Revenue Code. (Sse
1988 PH Federal Taxes, par. 12,095.) And Sectien 31
of the Revenue Code expressly provides that in cove
puting net imceme ne deductien shall in any cacse be
allewed in respect of any ameuht paid out for new
buildings exr fexr permanent improvements, or better-
ments made te increase the value of any property or
estate. Accordingly, the disallewance of the cloimed
deduction is prepﬁx.j

The alleged Christmas expenses, #1,306,00; mis=-
cellangous expenses, 7,075,008 and transpertatien
expensces, #1,314,20, were disallowed by respendent on
the greund that such expenses are not supported by ine
veices, receipts ox othex pertinent documents. “here
deduction fex expenses is disallowed by the Commige
siener, it is incumbent upen the taxpayer to prove
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that they axe allewable under the law.
mist show that the amounts allegedly spent were actuale
ly spent and that they are oxdinary and necessary ex-
penses in carxying on the trade exr business of the taxe

9 -

payezrX.

The deduction of said expenses is seught te be

Justified in the follewing language!

-~

reascnable and erdinary im the ceurse of the petitiens
ex's business operstion,” witheout presenting evidence
to show why they are erdinary and necessary.

item of expense i:= ordinary anc mecessary, uUnaceii-

*“The abeve-named expenses were dis-
allowed on the mere ground that they were
2il unsupperted. However, the disburse-
ments of which were duly recorded and en-
tered ir the beoks eof original entry in

regular course of business operation
tesen, Page 50-51)s For each and every
entry in its bocks of acceunts, the same
is supperted by vouchex prepared by the
petitieners employees duly signed and ap-
proved and in li:I ¢ases supperted by ine
veices, cnits and statements, leppondent
cle that vouechers prepared by the pe-
titicner alene were net sufficient to sup-
port the expenditures. It is wust be noted
that the expenses, sperating expenses more
icularly these which were disallowed
the respondent, were necessary, reasens
le and ordinary in the ceourse Tf the pe-
titionexr's business operatien.® (Page 2,
Memorandum for the "etiticnexr.)

tiener claims that the expenses were "necessary,

panied by m:)widmu, has ne weight with the
Cemmissioner or with this Ceurt. | The said expenses
have been properxly disallowed,

The fraud penalty of 30X surcharce has been ime
pesed upen petitiener, Respendent jJustifies the penzle

ty on the fellewing greundss

The taxpayer

The bare
statement of the taxpayer or of his ceunsel that an
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“{1) That petitienez, mansgex
and contrelling partner of the Thil-
ippine Tebacce Trading, underdeclared
th- lattexr's sales in 1950 by 239,35%;
2) that he underdeclared the value
of the inventery of the partnership by
#31,929.153 (3) that he claimed deduc~
tions whieh are net sllewable, the to-
tal of which ameunted to #12,200.33}
(4) that 28 a result, he was able to
cenceal paxt of his share in the ine
come of the partnership, his undeclazr-
ed share being $79,315.573 and (5)
that by congealing part of his income,
he was able te evade paywment of the
amount of P87,£616,00, vepresenting
the defieciency incowe tax due en his
undeclared income, Ye have alse shwwn
that petitiengr iabricated evidence
te explain the discrepancies in the
inventexy ef the cigarettes in ques-
tien and gave false testimeny on the
burning ef the cigarettes.”
/ Page 14, Memersndum for Hespendent. )

While the petitien for review raised the issue

as regards the legality of the impesition of the
fraud penalty, no evidence was presented to prove
the claim that petitioner did net file a falce or
fraudulent retuzn with intent te evade tax. In
fact, the memorandum of counsel for petiticner is
absolutely silent on this peint. The impesitien
of the fraud penalty has te be iu:tain'd.:)

FOR THE FOHEGDING CONSIDERATIONS, the deci-
sion appealed frem is hereby affirmed. As prayed
for, petitionexr is hereby oxdered t¢o pay the sum

#56,424.00, plus 5% surcharge and 1¥ menthly ine

terest from Februarxy 28, 1955 te the daje of paye
ment, pursuant te Sectien 51 (e) of the Revenue
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Code. With gusis against petitionex,
50 CORDERED,

Manila, March 23, 19569,

— O _ (P Bowet

NOMAN M, UMALZI
Associate Judge

WE CCOUCURS

ﬁn%

Presiding Judgt
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