ALPUBLIC OF THR PHILIPPINES
GCOURT OF | .. APPEALS
MANILA

VENANGIU CARREON NG TEK
and JUANITO TOMG,

retitionersy
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e

DECISIONR

un th, night of October 8, 1954, 138 pieces of
geld bars weighing 97,290 grams and with an estimad
ted value of P4AT0, 760,00 were seized from petitioners,
After due hearing, the saild geld bars were declared
forfeited hf the Collestor of Customs of Manila,
which was affirmed, on appeal, by respondent Conmise
sioner of Customs in 2 decision rendered on April
21, 1935,

The facts, 2s found by Hl-pDﬂﬁent. are as
fellows:

*On Cctober B, 1954, at about
700 pem., the h-n;ln claimants
aprived at the Center Gate of Pler

9 In a car together with one George
na‘“ intending te go on board the

sident i.-l-vnluid'. then dockad

alopgside Pier 9. As they had no car
pass, the car was not allowea to enter
the pier, The trio entered the pier
and presented thelr respective visltors'
passes to Port Fatrol Folicewan Felipe
de Gumean, then on duly at the Center
Gate of pler 9, The passes show on
their faces that they were issued {ox

s¢ of visiting the 55 "Fresi-

' on August 3, 13%4, liow-
ﬂu name President Wilson and

N were gancellec

[E
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were about te pass out of the Cene
toxr Gate of Pier 9, rolliceman e
Guzman becsme suspicious and ap-
proached them with the iatention
of searching their persons. he was
" not able to do so because the Lwo
tried to prevent him, #with the
help e¢f soms other policemen, however,
the claimants were takea te the Port
Patrol Headguarters snc Lhere searchaed
thoreughly. Four cenvas belts con-
t‘hﬁ 138 piecas oi gold bars, now
ject of these seizure proceca-
8, ware found tied arcund thelr
ts. The claiments were then in-
1 ated and claiment Venancie T.L,“.:_,a,
in h!.s statement marked kxh, '1':
detlared that he Hoarded the S5 "Iresle
dent Cleveland® with the gold builioas
to look for an uneccupled cawin where
the cold ceuld be hidlu and that he
wanted to send the yold wulllons Lo
My, Tokida in Japan because he had a
plan to estanliish & textile factory
there, but he could net get the necese
dellar allocation frowm the Ceniral
Bank, In his statement marked Exh., *°,
claimant Juanite fong tesiified tnat
when he went to the vessel he was net
Gltryini anything as he merely went
th his brother to see the ship
hut that when they were about to leave
the ship, his brother, Venancio, gave
him twenty=ilour bLundles containing
three gold bers each and asked him to
capyy then houv.

*During the hearing of the cese
it was shown that the claimants did net
apply for and were nol issued any li-
cense from the Central Bank of the
Fhilippines prior (¢ Lhe comugncament
of the execution of their overt acts
manifesting their desire to expori the
d bars question t¢ Japan, iHeither
applied for auc cbtained an:
license from the same Centrel Bank prior
to their hevin dealings or
transactions with l’nki‘a of Japan as
their plan to establish a tex-
tile factery in that country, Ii was
llu shown that clajwant Venancio iong,
after his arrest by the Pert Patrol
Policemen, intimatea aiw manilesied
his desire and readiness to fix up the
cmaﬁﬂ&hﬂ.hmﬁu!&

as off Foliceman Magpa one of
the arrest officers, Jﬁrm
mnoney. "
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Having found that petitioner Venancie Carreon
Tong Tek attempted to oxport the aforesaid gold bars
without license from the Central Bank, and without
going through the customhouse, the Collector of Cuse
toms of Manils ordered the forfeiture of the cold
.bazs in Setrzure Ident!fication No. 2040,

Before proceading to the consideration of the
legality of the forfeiture, we shall first take up
the question in regard to the claim that the number
of gold bars actually seized from the ¢laimants was
144 and not 138, [he then Acting Collecter of Cuse
toms of Manila, in his decislon dated march 7, 1985,
ordered the forfeiture of “four (4) CANVAL pelts
sentaining OWE HUMDREL ANV THIRIYeEIUMI (l38) pieces
of geld bars weighing NINETYeGEVEN THOUSAND, TwU
HADRED AND NINETY (97,290) grams with an estiusted
valus of FOUR HUNDREL AND SEVENTY THOUSAND, SEVEN
HUBDRED AND SIXTY PESOS ($470,760.00).° This was
affirmed by respondent Comaissioner oi Lustoms,

The subject watier of this appeal is the 138 pieces
of gold bers, not 144 pleces. Accordingly, the
Jurisdiction of this Court is coniined teo the cone
sideration of the validjty of the forfeiture of

the said 138 pieces of gold bars. If, @s alleged,
the number of gold bars actually seized frou petie
tioners was 144, Lhe remedy, if any, of petitioners
hmﬂtnmm&pm!lﬁm“mu
be sought elsewheze. .

The said 138 pleces ¢f gold bars were vrdercu
forfaited nursuant te (1) Section 1363(f) of the
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Administrative Lode, petitioner Venancie varreon long

- Tek, the owner, having allegedly atleapted (¢ export
esafd geld without license froca the Central Lank
a8 required by Central bank Circulars leos, 20, 21
and 425 (2) Section 1363(m=1) of the same Code,

" the attespt to export said gold having been made °

' without going through the customhousej and (3) Sec=
tien 2710 of the same Code, '

We agree with counsel for petitieners thai the
Cellector of Customs of Manile has no power to order
the forfciture of gold bars or gold bullion under
Section 27IC of the Hdainistrative Code, I1hat sec-
tion provides - .

$i sgdn_or bullion.= unlaw- -

© export or attespt to export froaw
the Fhilippines any Philippine silver
meney coined under the authority of any
law of the United States, or bullien
asde thereirom, except as such money
may be carried away by doparting trov-
elers in ordinary course and in sums
not exceeding twenty=five pesos or as
such ¢oin or bullion may be exported
in the course of the lawful eperatiens
of the Philippine Treasurysy 2nd any
person who efifects or attempts the ex~
portation of such coin or bullion con=
trary to law shall be punished by a
- fine net exceeding twe thousand pesos
or by impriseameint tor not more than
One year, or both; and the coin or
bullicn ia question shall be forfeited.”

It is clear frem Section 2710 eof the Administra-
tive Code that what 1is prohibited to be exported
under that section is Fhilippine W ’
bullien mads therefrea. It deas met apply te yold
bars or gold uum.

The other ground relied upon fer the ferfeiturs
of the gold bars in cuestion {s that netitisnar

T
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Venancio Carrecn Tong Tek attempted to export said
| gold bars on October 8, 1954 through the 55 President
Cleveland without first securing a license from the
Central Bank, Section 1363(f) of the Administrative
- Gode provides -
"SECTION 1363,

.bj«:u'md ths.ng: shan. umr the
conditicns hereinbelow specified, be
subject te forfeiture:

x x X x X x
*(£f) Any merchandise of hibited
importatioa or exportation, the lmporte

ation or exportatien eof which 1s effect-

ed or attempted contrapy te law, and all

other merchandise uh!:h, in the opinien

of the cocllector, have Leun used, are or

were intended te be used 2s !.nltrum-m:

in the importation or exportaticn of the

former.*

Paragraph (f) of Section 1363, quoted above,
provides for the forfeiture of any "merchandise ef
prohibited importation or expertation, the importation
ox expertation of which is effected or attempted cone
trary te law," lay geld bars be forfeited under
this paregraph if they sve experted or attempted teo
be exported without license from the Central Sank?

It is alleged that the term “prohibited imperte
ation" has 3 definite and fixed meaninug that it
refers to the ariicles enumerated in Seetion 3 of
the Philippine lariii Agt of 1909 (which ave firee
arms and explesives, obscenc and subversive srticles,

gambling outfits, falsely warked gold er silver
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articles, adulterated foods, lottery tickets, opium,
opium pipes)j that gold bars are not smeng these
enumerated therein; and that articles of prohibited
exportation also refer te the articles of prohibited
importation as preovided in the Tariff Act. We can
not subscribe te this view. Section 1363(f) embraces
srticles which are absolutely prohibited te be im=
ported or exported, 2s well as these which may be
imported er experted ealy upon compliance with the
requirements prescribed by law and the requirements
of law for their impertation er expertation are not
complied with., This {s evident from the prevision
"the impertation er exportation of which is effected
or attempted contrary te law®, for if paragreph (f)
of Section 1363 spplies exclusively te articles of
prohibited importation oxr expertation, there is no
need for the previsien just quoted. Thus, the validity
of the forfeiture of rubber boots, nylen remmants and
candies was sustained by this Court im Pe Eng Trading
Vo Commissioner of Customs, C.T.,A, Ne. 131, December
10, 1955; Catalina R, Reyes v, Coomissioner of Cus~
toms, C,T.A, Neo. 132, January 9, 1956; and Francisco
Pascual v, Commissioner of Customs, C.T.A. Nes. 146
& 148, February 29, 1956, for failure of the import-
oxrs thereof te secure the necessary licenses from
the Central Bank, although such articles are net
among these enumerated im the Tariff Act as articles
of prohibited importation, We are, therefore, of thc
opinion that geold bars are subject te forfeiture

co 797



DECISION -
C. T. A, CASE MO, 135

- V=

under Section 1363 (f) of the Administrative Cede if
their exportation fs effected er attempted contrary
teo law,

The Collecter of Customs of Manila found, after
due hearing, that petitioners sttempted on Octeber
8, 1954 to export 138 pieces of gold bars through
the 6 President Cleveland without license as required
by Central Bank Circulars dNes. %0, 2] and 42, The
pertinent provisions ef said circulars which require
8 license from the Ceatral Bank befere geld ia any
shape or form may be sxported are as follows:

CIRCULAR NO. 20, Recamber 9, 1949 -

~

1. Fursuant te the g:im
of ‘h Act Ne, 269 | »al
animous vote and with the
of tln President of the P

in accordance with EZxecutive m&
?.:..a.‘”“‘u:*"'“.f mwmm;n: ?‘““..‘:: ~
s
restricts sales of exchang "7'
R
,l""‘""!*""l"ll"t""*m‘ """‘ i

2. Wumumm
described below and all deal

of this such sit
::cm:mm.ahy.mm name
» .

and all assets existent .
SRRV - -
x ong an
association,

son, pmmzp
mdhn agensy, mam

orporated
siding or lecated uuumlnm

798
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8. Strict ocbsexrvance of the
provisions of this Circular is en~
Joined; and any persea, firm or

fion, foreign or
whio, hlnghemtomm
thereeoi, or of such other rules,

9. Further regulations in res-
to transactions covered this

Pursuant to the preovisions of
Sec. 14 in conmnection with Sec. 74

wuu Act o, 265, the Menetary
Viclation : J-tf its puv;uuu ¢

offender to the
:::1 mvnim of Sestion 34 of the

SECTION 2,

The fellowing are fore. exchange
transactions and as ircg“bymtra.l
mcmun.mm

%mmnuu:ﬁu-?m
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(m) Any other transactions ime

velving iaternatienal financial

implications.

Circular Ne. ¥ subjects sll transactions in
geld, including its importation exr exportation, te
licensing by the Ceatral Bamk.Circular Ne. 21, which
was issued to implement Circular Ne. 20, requires
any person desiring te expeort gold im any form te
obtain a license from the Central Bamk, A license
te export gold may be issued only upon presentation
of evidence showing that the importstion ef gold
W&omydmm-m”tu.nmé
tion of the rules and regulations of such country.
Circular Ne. 42 requires licensing of sll tramnsactions
invelving international fimancial fmplications. The
exportation of gold in any form may, therefore, be
legally effected only after a license has been duly
issued by the Central Bank,

It is argued, however, that the said c¢irculars
are void because they have not been approved >y i
President ef the Philippines as required by Sectien
74 of the Central Bank Act ( ‘Rep. Act Ne. 260). Ve
are satisfied from the evidence submitted by counsel
for respondent that their promulgation hed the prior
approval of the President of the Philippines. In
fact, paragraph 1 of Circular No. X expressly states
that it was issued “with the approvel of the Presi-
dent of the Philippines.®

Granting, apgusende, that the said circulars
have net been duly approved by the President of the

800



DECISION «
C. T. A, CASE NO, 135
elD e
Philippines, pursuant te Section 74 of Republic
Act Ne, 265, we agree with counsel for respondent
‘that said euulmmmmuuwm
nmwmnmw«mmn
in relation te Section 14 of said Act. We quots
from the asmorandum of counsel fer respondent:
smergancy Testsictions on sncharge
m:rm yhhm

still w Bank Circular dNe. 20
and £ ementations, Circulars
exarcise

llu. -’:«.mnmm-mu
- of the authority granted (o

At any rete, the validity ef Circular Ne. 3 is
now 3 settled matter. The Supreme Court, in Peeple
Ve Que Po Lay, %30 C, G, Ne. 10, p. 4830, has sustained
its validity when it stated:

It is true that Circular ble. ®
of the Central Bank 1s net a statute

or lew but being issued fer the im-

glmtm of the law sutherizing
ts issuance, it hes the force and

;g?tvtlu ﬂ.;‘mudi
sprudence « vo, Tupas
Molina, 29 u‘)mduthuitiu

Granting that said circulars of the Central Bank
sre valid, it is argued that they do net prescribe

- 801



DECISIUN =
G T. A, CASE MO, 139

elle
the penalty of foerfeiture; hence, the forfeiture of
the geld bars in question is illegal. This question
has already been resolved by this Court im Catalins
‘R Reyes v. Commissioner of Customs, Supra, whenein
it was held:
0 sorteiture ot merchandise lapories

in violation of said c¢circular
1363 (f) of the Revised > e B

Wtommmnﬁfm
umm ofunhuuu he  op

ing
1363 (£) of the Revised Administrative
Code and, Wm. ﬁct teo seizure
and forfeiture. x See alse
Po Eng T Ve wm of Cus~

are subject te ferfeiture {f they are exported or
attempted to be exported im viclation e¢f the afere-
said circulers of the Central Bank, we shzll now
mﬁw'm or mot Venancie Carveon Tong Tek
attempted teo export the said 138 pieces of gold bers
on the night of October 8, 1994 through the 5.5,
President Cleveland, Here is the story as related
by counsel for petitioners:

*“Petitioner Venancic Carreon

Tong Tek is the owner of the 144 geld
bars invelved in this case. He pur-
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chased them in little quantities
from time to tiwe and kept them in
the house of a friemd on Clavel
aWt. Hll!lili. H. Hltmd.d 10 Bend
those gold bars to an acquaintance in
nemed Jockida for the purpose of
us the same as capiteal in establish-
fng 3 textile fectery 23 he learnec
frem semeone that he could not obtain
feom the Centrel Senk dellar allecae
tion. In the afterncen of Gctober 8,
1994, he intended te bring 2ll the
144 gold bars to his house in Pasay
City. Leaving hic office downtown at
about 4330 p,n, he saw his brother
Jusnito Tong and on knowinyg from the
latter that he was bound for hone,
Venancio asked Juanito to go aleng
with him, They proceeded te Clavel
Steeet. Venanclo placed the 144 gold
bars in four (4) canvas belts and
them around his waist and went
downstairs. On their way home, they
8 friend who offered to give them
1ft 1a his car, While crossing
Pel Fan dridge Venancio renene

Fod i

bored that the 55 Fresident Cleveland
was then docked at Fier 9, and decided
on the spur of a moment to visit the

i

ship for the purpese eof lookin
t:':liﬂt wherain to keep the gold,
1f he sucgecded in looking for
sultable place, he would apply for
a lisense irou the Ca2atral sSank te
emport the gold te Jepan, Venancie
deslared positively he never inteaded
t the gold bars without first
2 license froa the Central
ito only went sight seeing,
they were duly provided with a
te visii the 45 Cleveland, they
allowed to pass through the cene
of Pler 9 by Harbor Police-
ipe de Guzman, While on board
&5 Cleveland Venancio started
for a place and as he could
for 2 suitsble place he
te return howe., In the asan-
¢ the weight of the gold bars be-
1o tire him, sc in a men'’s toilet
gave to Juanite 2 canvas belts con-
tafning 72 bars. While they were )
the same center gate

passing
Sl b ey Fatenss Salhs 2
Guzman, who later brought them te the

i

BigEs

Ef

1
gi;

.
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they ware searched. There they

::ll‘ 1ts together with the 144

pumfmmmnms

were seized.®

It 4s contended that Vemancie Carreen Tong
Tek merely went to the 5.3, Presideat Cleveland on
the night of Cotober 8, 1954 te find & place where
te hide the gold barsj that in case he should find
s safe place, he would apply for a license from
the Central Bank the following day, Saturday,
October 9, 1954, in time for the departure of the
ship on the night of that day; and that upen failure
te find a place wherein to hide the gold bars, he
brought them back., On the other hand, it is con~
tended on behalf of respondeni that Venancio Carreen
Teng Tek attempted ts sxport the geld bars on Oct~
ebar 8, 1954 when he brought them to the 8, 5. Presi~
dent Clevelaad te find a hiding place in one of the
Muduhm. Xf he found such a hiding place,
he would have left the geld bars there. That Venan~
cio failed te sonsuzmate the exportation of the geld
bars wes met due to his veluntary desistance; the
exportation wes frustrated by his failure te find
s safe hiding place. We guote frem the semerandum
of counsel for respondent:

*Petitioners’
their original and muhm
for review are based on the state-

—atcglmnthumm
invest Illvﬂ'll!luﬂ
s-rm:’:fm’;mnunbum _

Gmm ong d'tm.h
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bars having purchased the
someone in Plaza Lunch, City of
Manila,

“However, csounsel for petitioners
tried to change the theory of the case
tempting te prove that while

by at
flcs e 7S gy i

were ahout to enter the center gate of
Piexr 9.

"According teo kir. Zugenioc Raymunde
of the APL whe issued the passes, the
same were not valid until endorsed by
the dureau of Customs and he was net
authorized to stamp them for the Bureau
of Customs. The bearer had te bring
thea te the Bureau of Customs for pro-
per counter signature. Unless the
passes were rsed by the authorized
customs officer, the bearers would neot
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by Venancie carreocn long Tek. The
néme of the boat intended to be
vislted on August 3, 1954, was can-
celled and in lieu thereof the naue
President Cleveland and the date of
visit, October £, 1954, were written.
If petitioners did not iatend te ship
out the geld bullions on that day, why
did they teke the risk of carrrlng
those 138 gold bulliens weiching 37,290
on their persons to the Pier, at
nighttime, on Uctober 8, 1954, just
for the purpose of inspecting the
boat? Venancio Carreon long Tek ade
mitted Laving secured personally the
sses from the APL offlice, [lie must
kaown that the beat wes leaving
the next day at aidnight. The date of
his visii t¢ the Fresident Cleveland
was Lndicated on the passes as in faci
he did visii the President Cleveland on
that d‘y. UG tover l; 19“‘ h.m )
Friday, and the next day, saturday,
the banks would be clesed and he could
not, therefore apqt: for 2 license te
expori the passes Lheaselves
are mute but eloquent procfs of peti-
tioners® persistent atfeapis te export
the gold becsuse, as petitioner Venan-
eie Varzeon long Tek admitted ia his
statement, he could not get the necessary
dellar allocation from the Central Sank
and he wanted te send the geld bulliens
to Mx., Tekida in Jepan to finance nhis
:::i:ct to establish 2 textile factory

*If petitioners really wanted to
comply with legal requirements, they
have secured the necessary li-
cense to export the gold before looke
ing for a cabin te hide thew. /And they
need not hide the geld bars that they
allegedly intend to export om the level,
It was only petitioners' fallure to
find 2 suitable cabin and not their
voluntary desistance that frustrated
ir ation of the gold bars.“
Fp. l4-16, Memorandum for Respondent,
August 22, 1956, }

We are convinced beyond doubt that Venancie
Carreon Tong Tex sttempted te export the gold bars
in question on the aight of Cstober 8, 1754 throuyh

806
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the 8, S, Fresident Cleveland and that he had no
iatention of obtaining a license from the Central
Bank. Me was aware, bv his own admission, of the
nesessity of securing a license from the Central
. Bamk for the purpese of exporting the gold bers. Mo
claims, however, that he would epply fer such li-
cense on Octoher 9, 1954, Saturday. The ship was
scheduled to leave, as in fact it left, st midaight
on that day, An application for a license must pre-
cede any step to have the geld brought on board the
exportiag vessel. In this case, the gold pars were
brought en beard the vessel prier te the filing of
an application fer a license. Even 1f the Central
Bank trensacts but!n-;s or Satuvdays fexr the pur-
posa of 1s=uing licenses for the exportation of yold,
we do not think Venancio Cerreen Tong Tek could have
secured such s license in one-half day, Bvidently,
when he brought the geld on board the 5.5, Fresident
Cleveland on the night ef Octener 8, 1954, he had
no intentien of securing & license despite his pre~
tensions to the contrery,

That Venancie Carreen long ek agtually sttempted
to sxport the gald bars en the night of CUetober 8,
1954 has been sufficiently esiablished by the evi-
dence of record. Knowing the nesessity of having a
license froem the Central Haak, he should not have
brought the gold bars on beard the .., Presidant
Cleveland. 1f, a8 alleged, he was bringing home
the gold bars when on the spur of the moment he
~ thought of visiting the 8, 8. President Cleveland,

807
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he should have left the gold bars with his brother
outside the customs premises. That he brought them
on board the vessel, secretly hiddem around his
waist, to look for @ hiding place wherein te place
then is an indication of his intention te surreptie
tiously export them 1f he had found a hiding place
for the purpese.

There are other circumstances which have im-
pelled us in mot giving credence te the testimeny
of Venancio Carreon long Tek. He claims that his
decision to visit iLhe S, §, President Cleveland was
made on the spur of the mowent when he and his
brother, together with a "friend” whe turned out te
be George Tong, a relative who was empleoyed ia the
American Predident Lines, woura creossing the bel Pan
Bridge. Wwe can not believe that the decision was
made on Lhe spur cf the moment, The evidence shows
that Venancie and his brother ebtained passes from
the American President Lines on eor before July 29,
1954 te visit the 5, 5. President Wilsen on August
3, 1954, The name of the sieamer President Wilsem
was cancelled and in lieu Lhereof “Pres. Cleveland"
was stauped on both passes, Then the date of the
visit "Aug. 3, 195%4" was also cancelled and in lieu
thereof the date “Oct. 8, 19%4" was stamped. The
allegation that Venancio aet his brother by chance
on the afternecn of October B8, 1954 and that they
decided to visit the §, 5, President Cleveland enly
when they were on their way home can hardly be be-
eved. Venancio and his brother had their passes
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amendied on that date, or prier thereto, so that
their intention to visit the said vessal must have
been planned well iu advanca.

Then there Ls the allegation that Venancie iae
tended to sadp the gold bars to & "ur. Tokida® in
Japan, He claius thet "ur, lokida® was his “friend®.
In the investigatlon In the Jureau of Justoms, he
¢ould not even stale the pusiness in which "Mr,
Tokida" was eagaged, ohat kind of iriendship exists
or existed netween Venancio Carreon Tong fek and
"Mr, Tekida"7? e sre inclined to believe that “ir,
Tokida" merely existed in the imegination of Venane
¢is ud‘ that the lattexr must have intended teo ship
the geld bars sbroad £ﬁ someone whom he does not
sare to reveal for reasons koown only to himself.

It is also alleged thet there was no attempt
te export Lhe gold bars because of the veluntary
desistance of Venancio inm bringing back the said
gold bars. It appears, however, thai the desistance
was not altogether voluntary. The desistance was
due to the Inabilfity of Venancla to find an uncccupiled
eabin wherein to hide the gold pars. As stated by
the Court of Appeals in Feeple v. Juanite Tong y Ty
and Venancic Carreon long y Ty, GA~G,.R, e, 15666-R,
Aug. 31, 1956

on th;I:a::.n}n:;:’:p;:fglzgg ::.:::

pert the gold bars found in their

possession has been admitted by Ve

Bent ot the investigation tn the ofr

fice of the harber pelice on the

night of his arrest as well 2s at the
of this case said that he was

- 809
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intending te send said gold bers te
a certain jr. Tekida in Japan for
the establishment of a textile face
tory fex him al he had net
written nor inf My, Tokide
his plan. MHNis desire to export tt.ld

bars was net consummated becsuse

had ast found a suitable cabin Iin
the 5, &, President Cleveland where

te hide as he stated, but wn-
Mbudl such desire hes been wa-
mistakably demonstrated and the eonly
thing is the evidence of an
n.luiononhupmummm
necessary license therefor,”
Further, the Court of Appeals said:

“We cen net, however, accept
thﬂnnycfthcdcfmothattm

:ml’::a have not incurred any

1 liability because of their
desistance., Uesistance is only a

ground for exemption when the crime

“”‘F“&uumm

to have been committed can-
tmlmd unless consummated
m. Qity of the
S.

It is true that i»s the same decision the Court
of Appeals stated that petitioners 22d not Intand te
ship the gold bars when they visited the 3, 5, Presi-
dent Cleveland, but this appesrs to be contrary to
the portions of the decision just quoted and to the
facts established in the present proceedings.

In view OF tHe FORegOInG, we sre convinced thet
Venancio Carreon Tong Tek attempted to export the
gold bars in guestion without license from the Cen=
tral Bank, sad under pavagreph (f) of Sestion 1363
of the Administrative Code, which provides for the
forfeiture of merchandise exported ar stigmpted to
ke mperted centrarv to law, the said gold bare are
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subject to forfeiture,
The last ground for the forfeiture of the said
gold bars {s Sectien 1363 (w-l) of the Adninistrative
Code, which provides:

: s L3y ii:li.
” S8 otaa §
and things shall, under the conditions

specified, be subject te
forieftures

x X X X
“{m) Any merchandise the lmport-
_ atien or exportation of which is eof.
fected or attempted In any of the ways
or undar of the conditions herein-
below desc =
%1, Upen lupertation or exporte
ation, either conswmate or frusirate,
without golnq through a custoahouse.
2R
Counsel for pstitioners congedes that {t is Ses~
tion 1363 (mel) that is epplicable to this case snd
Aot Section 1363 (f). However, it is alleged that
Section 1363 (m~l} does net suthorize the forielture
of merchandise., #hat should have been dene, sccurding
te counsel fer petitieners, was for the Collecter of
Custons to collect "import duties, the usual 10X
surcharge, a fine equel to the duty, and internal
revenues taxes.” It 4is enough to state here that
Sestion 1363 expressly provides that merchandise, and

other abjects and things shill, under the conditlions

B 4

therein speciiied, Le subject to forfelturs. 1If, as
alleged, former Insular Collectors of Justous did

net order the forfeitur: of uerchandise under Sec-

: 811
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tien 1363 (m=1) but imposed only {lnes in addition
teo the customs duties, the decislons la tiwse cases
mast have been made under and by autherity of section
1368, which provides:

"SEC. 1365, W
: pro=

s ect to ;r;uituxi, the
ssioner {formerly Insuler Cel-
lector of Customs) may, if in his
opinion the public interests so re-
ire, waive the forfeiture and in
ieu thercof iwpose & fine upon Lhe

propearty in such amount as the nature

of the case shall indicate a3 proper,®
That the Comuissioner of Custems in this case has
not applied section 1363 oy walving the ferfeiture
and ilmposing, in lieu thereof, a fine is a m tter
that ¢alis for the exercise of a discretionary power,
We are not authorized to review the exercise by the
Comaissioner of 1is discretionary power, specially
where, &% in this case, no allegation has been made
that the exercise of his discretionsry power has Leen
abused.

Finally, it is contended that the acquittal of
petitioners in the crluinal case filed against thea
fer experting the said gold bers without license
spazates 28 @ ver to the ferfeiture thereof. Fotie
tioners were charged in the criminal case filed in
the Court of First Instance of Mantla with viclstion
of Sectien 4 of Central Bank Cireular Ho. 21, 2s
amended, and S5ec, 2 (m) of Central Bank Circular
Ne., 42, as smended, in relation to Sec. 32 of Aepublic

Act No. 265, They were scquitted by the Court of

- 812
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Appesls in People v. Juanite Tong y Ty and Venancioc
Carreon Tong y Ty, CA=G.R, No, 135666-R, Auy. 31,
1956, because iIn order that s persen may be penal-
ized under sald Act for exporting gold without
license, it 1s necessary that the ofifense be consum~
sated, In this case, there was merely an atiesupt.,

In support of the view that the ascquittel of
petitioners in the criminal case 18 a bar te the
forfeiture of the geld bars, gounsel for petiticners
¢ited two American cases, to wit:

"A judgment of acquittal in @

sriminal prosecution for violation

of the intarnal revemue laws is con=

celusive in favor ¢f the defendant,

28 claimant of the property involved

in & subseguent suit zes, when,

as against him, the existence of the

same act or f{act invelved in the

eriminal prosecution is in issue as

@ cause for the forifeiture of such

property.® (Coffey vs. U, 3,, 116

Ue 9 WG, )

x x x where an indictment

for violation of the Internal Re-

venue Law had resulted in an acquit-

tal the facts which were necessary

to that indictment had been conclusive-

ly established agsinst the government

and constituted an estoppel ian & sub-

sagquent libel or infermation te fex-

& t." (U, 5. vs. Gully, DCNY 9 F

waee

It will be noted that In the cases cited fer
#n acquittal in & criminal case to be a bar to the
forfeiture of the merchandise, it is esseniial that
the szme act or fact imveolved in the criminal case
be iIn lssue s & cause for the forfeiture of such
mexchandise. In the imstant case, the ast or fact in
issue In the sriminal case was whether or not there

was & consummated offense of experting geld without

.. 813
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license, In Lhe proceedings for the ferfeiture
of said merchandise, the act or fact in issue 1is
whether or not pelitioners atiempted to expori
geld without license, [he lssues in the two cases
ave, therefore, totally distinct and different.
The acquittal of petitioners in the criminal case,
following the decisions in the cases cited, is net
8 bar to the forieiture proceedings in the instant
Casg.,.

IN VIEW CF IHE FOREGUING OUNS IDERATIONS ,
we sre nf the cpinion that the said 138 gold bars
have been valicly forfeited under section 1363,
paragraphs (i) and -(-n-ll. of the /dainistrative Code.
Aggordingly, Lho dni;inn appealed from 1s affirmed,
with goste sgainst petitioners,

0 VRUEReu,

Manila, hNovemper 21, 19%6,

»

Assoclate Judge




