REFUBLIC OF THE PHILIPPINES
COURT OF TRAX AF :ALS
QUEZON CITY

BANK OF AMERICA NT AND SA
MANIL A.- BRANCH,
Frat it i omery,

- VBT GING C.T.A. CASE NO. 4129
COMMISSIONER OF INTERNAL
REVENUE,
Respordernt.
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This petition for review involves a  claim of
petiticrner Bank of America NT and SA, Manila Branch for
the refund of alleged overpaid S% gross receipts tax for
the fourth quarter of 1384 amounting to 478, 437. 46,
The sole Lssue presented is whether ot st the
additional 1% tax imposed on every sale or purchase of
foreign exchange should be ivcluded in the gross
receipts for puwrposes of  computing the D% bank  tax
prrsuant  to Section 260 (c) Cricw 1179 ()1 of  the
Natiocmal Internal Reverue Code.

Fetitiorner is a resicdent foreign coorporat ion
aunthorized to engage in the banking business in the
Philippirnes. 0Orn October 13, 1384, Reverue Regulations

No. 1684 was passed imposing an additional 14 tax on

'
.
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the

foreinon excharige by barnks which We oguote iv full,

gross  pesa value of every sale o purchase

follows:

"Republic of the Philippires
Ministry of Finarnce
BUREAL OF INTERNAL REVERNUE
Guezorn City

Ootober 18, 1984

REVENUE REGULATIDONS NO. 16-84

SUBJECT = Impogsition of  Additicrnal Orne  Per
Cent (14 Tax orn the Gross Value

Received by Barks, No—Rarik
Firmancial Intermediaries ard

Authorized Foreign Exchange Dealers.

-
a

ALl Internal Revernuwe Officers and
Others Concerned.

Forsuant to the provision of Section 326,
irn relation to Secticr 4 of  the National
Interral Reverme Code of 1977, as  amernded,
these Regulations are hereby promalgated to
Qover the marirer o f imposition o fF the
additiocrmal tax of one per cent (1%4) on the
sale or purchase of foreign excharnge by banks,
ror-bank  financial  ivdermediaries and other
authorized foreign exchange dealers.

SECTION 1. Tax on  foreign exchange
transactions. - An additional tax of ore per
cent (1%4) shall be imposed onm the gross value
of every sale or puwohase of foreign exchange
by all banks, riovi—bharvik firnancial
intermediaries and other authorized foreign
exchange dealers.

SECTION 2. Marrer of computation of btax
base. -~ For purposes of determining the pgross
peso value of every sale or  purchase of

() f
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foreign exchange such value shall be computed
by applying the official rate of exchange
hetweert the Fhilippine peso and the foreign
currency that is prevailing on the date «f the
actual comsummaticer of the sale or purchase.

Inm the case of sale of foreign excharnge
arising from export proceeds and other inward
remittarnces, the gross value shall rot  be
diminished by commissions paid, documernt ary
stamps arnd other charges incurred on such
transactions. Similarly, in the case of
foreign excharge licernses to cover imports and
cther outward remittarnces, the pgross value
shall rot be ircreased by commissions paid,
documentary stamps and other charges incurred
o such transactions.

SECTION 3. Time of declaratiocon and
payment of taxes. - The tax imposed on the

foreingn exchange, tramsacted within one week,
shall be payable on the first banking day of
the succeeding week arnd it shall be the duty
of every bhark aricl nion—barnk financial
intermediary and authorized foreign exchange
dealer to make a true and complete return
(B.I.R. Form Neo ) of the value of foreign
excharnge sold or purchased during the week and
pay the tax due thereon.

SECTION 4. FPernalties. -

(1) Failure to file and pay the tax. -
If the reguired returrn is rnot filed o the tax
virt paid within the time specified by law, the
amaunt of the tax shall be ircreased by
twenty~-five per cent ((254), the increment to
form part of the tax and the entire wunpaid
amount shall be collected in the same marnmer
as the tax.

() Willful rnepglect to file, o false or
fraudulent return. - In case of willful
rnenlect to file the returns withivn the period
specified by law, o in case of false or
fraudulent retuwrn is willfully filed, there
shall be added to the tax or to the deficierncy
tax in case any payment has been made on the
basis of such return before the discovery of
the falsity or fraud, a surcharge of fifty
(S50%4) of the amount, The amount so added to
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any tax shall be collected in the same manner
and as part fo the tax unless the tax has been
paid before the discovery of the falsity o
fraud, in which case, the amount s added
shall be collected in the same marnner as the
tax.

In additiocon to the above administrative
pernalties, the crimirnal and civil peralties as
provided for under Secticon 337 of the Tax Code
of 1977 shall be imposed.

SECTION 5. Repealing clause. - All
regulations, rules, orders or portions thereof
which are irnconsistent with the provisions of
these Regulations are hereby revaked.

SECTION 6. Effectivity. - These
Regulations shall take effect o foreigw
exchange transactions effected begirming

October 15, 1384,

(SGD.)
ALFREDO PIO DE RODA
Actirng Minister of Firnance

RECOMMENDED BY:

(S6Dh.)
RUBEN B. ANCHETA

Acting Commissioner"

Fror the period from October 22, 1984 to January 2,
1985, petitioner paid a total of B9, 568, 749. 28
representing the additiowal 1% tax on  gross  value
received from the sale or puwrchase of foreigrn exchange.
Aside fram the additional 1% tax, bariks 1like the
petiticrer were also requived to pay the percentage tax
on gross receipts  pursuant to Section 260 (now 119 ) of

the National Internal Revenue Cade, as amended by
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Ffresidential Decree No, 1739, effective September 17,
13980. Section #60 (o) imposes a tax of 0% on the gross
receipts derived by all barnks on profits from excharnge
tramsactions within the Fhilippines.

On Jaruary &1, 1985, petitiorner paid its oross
receipts tax for the foourth guarter of 1984 amounting to
P16, 408, 162,93 puwrsuant to Section 260 (Exhs.V, V-1 and
V-2). Or February &0, 1985, petitiorner paid additional
gross receipts tax for the year ending Decembey 31, 1984
amounting to F47,899.66 (Exhs. T, T-1 and T-2).

O September 16, 19835, the Bureau of Interrnal
Revernue thru Revernue Memorarndum Cirvcalarr No. 3985
published additional guestions  and arnswers o Lhe
interpretation of the provisions of the Tax Code as
implemented by Revernue Regulationms No. 16-84. The
pertinent interpretation of Rev. Repg. Mo, 16-84 insofar

as applicable provides:

Questiocon 31. -~ Without charping grossed-
up rates, car firmancial institutions be

allowed to report for gross receipts tax and
riet income tax puwrposes only the actual amount
earned, without adding the 14 tax assumed by
the client?

Arns. - Yes. There will be rno pyramiding
of the 1%4 tax passed on to the client for the
financial institution.

O May &2, 1986, petitiover relying on Rev.e Memo,

Cir. Noo 39-85 filed a claim for refund with respondent
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(Exh. UW). It alleged that the 1% additional taxes paid
totalling P9,568,749. 28 were erronecusly added as part

of its gross receipts subjected anew to the 3% bank tax

pursuant to Section 260 (c). Irnn other words, the gross
receipts was averstated by PF9,568, 749.28. Necessarily,
the S% oross receipts tax o 3, 568, 749, 28 bl

P478, 437. 46 was erronecusly paid by petitiorner following
the interpretation placed by respondent on Rev. Reg. No
16—-84 throunh its Rev. Memo. Cir. No.o 39-8%5 particularly
OQuestion No.o 31 thereof.

As of present time, respondent has not acted upon
petitiomer’s claim for refund of P478,437.46 orn the
alleged excess 5S4 gross receipts tax for the fﬁurth
quarter of 1384, On January 19, 1287, petitiorner filed
the instant petition for review pursuant to Sectionms 292
and 295 (now 230 and £04) of the Natiomal Internal
Reverue Code, as amended.

I his anrnswer, Pespoﬁd9ﬁ£ contends that petitiover
failed to support by evidernce payment of the additicrnal
1% tax totalling F9, 568, 749. 248. Conmtrary to
respondent?’s claim, the Court, after examining the
records, found that petiticrner was able to prove payment
of at least P9, 229,054.35 (Exhs. A - §~2, inclusive, pp.
£5-10&2, CTA rec.). However, payment made on January 2,

1985 amounting to P339, 694.85 was not presented as part
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of petitiorner’s eviderce. Therefore, the same carmat be
considered.

Fetitioner also presented proof that the additional
1% tax was added as part of the gross receipts of
petiticorner for the fourth guarter of 1984 (Exhs. X, X-—1,
and W). There is no dispute that the 14 transaction
taxes paid were indeed included in the computation of
the 5% bank tax.

The crucial guestion which has to be resclved is
whether or not the additional 1% tax shaould be added as
part of petiticrner’s pgross receipts in the Computaiion
of the S% bank tax.

We hold that it should be included as part of the
gross receipts subjected to the S% bank tax.

The 5% bank tax under Section 260 is based on the
gross receipts"” deyrived from sources within the
Philippines. The term "gross receipts"” was interpreted
to mearnn "the whole amount received without deductions,”
otherwise, it will be considered a '"net receipts'.
(National City Bank of New York v. Commissioner of
Internal Revenue, BTA Case No. 52, July 12, 1952.)
Though the term "oross receipts" ordinarily means the
gross amount of cash received, it includes the gross
amount collected and uncollected of all the sales, on

which amcunt the percentage must be computed to
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determine the tax. (Eppstein v. State, Tex., 138 &.W.
1184, 1125.)

It is rnoteworthy to stress that the additiocnmal 1%
tax on the sale or excharnge of foreipn currency is a
liability imposed on the bank. If the 14 transaction
tax is shifted by the bank to its clients thern the 1%
tax collected from the clients still form part of the
aross receipts of the bank because what was received was
actually earned and should be treated as incomes

Section 260 provides for the basis of computivng the
5% barnk tax, that is, the receipts derived by all barks
doing busiress in the Fhilippines o interest,

discounts, dividends, commissions, profits from

excharnpe, rayalties, rentals of property, real and

persconal, and all other items treated as gross  income

under Sectiorn 29(h) [rnow £8(a)l of the Natiomal Internal

Reverwe Code. (Underscoring supplied.)

Section &9 (b) defines "gross inccime" as to
"ivclude gains, proafits and irncome derived fromm
professions, voacations, trades, business, commerce,

sales, or from dealings in property, whether real or
persornal, o growing out of the aownership or use of
property or any interest therein; and from interest,
rents, dividends, securities, or the tranmsactions of‘any
business carried on for gain or profit, or gains,

profits and income of whatever kind and in whatever form
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derived from any source. " Instead of the bari

shouldering the payment of the 14 transaction tax the
buwrdern was shifted to the clients. s such, the
additional 14 tax charpged by petitioconer to its clients

are actually pains or income of the bank. (Underlirviing

As a general rule, administrative constructicn of
revenue laws are given great weight. (Molina v.
Rafferty, 37 Fhil. 54353 Madrigal and Paterno v. Rafferty
and Concepcion, 38 Fhil. 4143 People v. Hernandez, 359

Fhil 2723 Anderson v. Posadas, 66 Fhil. 205.) However,

this principle is wnot absclute. It may be overcome by
stromg reasons tao the contrary. Thus, if through a
misapprehension of the law anm officer (in this case

respondernt) has erronecusly executed it for a long time,
the error may be corrected when the true conmstruction is
ascertained. Incidentally, the doctrine of estoppel
does mot apply here. (Philippine Long Distance Telephone
Co., v. Collector of Internal Revenue, 20 Fhil. &74.)

In the case at bar, the interpretation placed by
respondent on Rev. Reg. No. 16-84 through Rev. Memo.
Cir. No. 33-85 particularly answer to question no. 31
thereof is not in consonance with the provisions of
Sections 60 and £39 (b) of the Natiornal Intermal Revernue
Code. The construction  or interpretation of an

administrative afficer charged with the duty of
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enforcing the law when clearly erronecus shall not be
given effect. Finding rvo legal basis to support the
interpretation of respondent in Rev. Memco. Cir. Noo 39—
85 guestiocn ro. 31 it follows that such interpretation
of Rev. Reg. Nz 16-84 does rot bave the force and
effect of law.

Claims for refund are in the natuwre of claims for
exempt ion from taxatiorn. (Commissioner of Internal
Revenue v. Ledesma, 31 SCRA 95; Resins, Inc. v. Auditor
General, 25 SCRA 754.) Wheri exemption from taxation is
claimed, it must be shown indubitably to exist. The
presumption is always apainst any surrender of the
taxing power. (Molina v. Rafferty, supra.) s such,
exempticon "carmaot be allocwed unless granted in the most
explicit and categorical language”. (Resins, Inc. v.
Auditor General, supra.; Commissioner of Internal
Revenue v. Guerrero, &1 SCRA 1803 Republic Flour Mills,
Inc. v. Commissioner of Internal Revenue, 31 SCRA 5203
Union Garment Co., Inc. v. Court of Tax Appeals, 4 SCRA
304,.) The law does not loaok with favor a tax exemption
and that he who would seek to be thus privileped must
justify it by words too plain to be mistaken and too
categorical to be misinterpreted. (Reagan Ve
Commissioner of Internal Revenue, 30 SCRA 9683 Wonder
Mechanical Engineering Corp. v. CTA, 64 SCRA 5553

Commissioner of Internal Revenue v. P. J. HKeiner Co.,
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Ltd., 65 SCRA 143; Manila Electric Co. v. Vera, &7 SCRA
351.)

In view of the foregoing, this court is of the
copiniion and sao haolds that the additional 1% tax paid by
petiticner for the fouwrth guarter of 1984 pursuant to
Rev. Reg. No. 16-84 was rightfully ivcluded in its gross
receipts for the periocd for purposes of computing the S%
barnk tax under Section 260.

WHEREFORE, finding the instant petition for review
without merit the sane is hereby DISMISSED.
Fetitionmer?’s claim for refund of 5% gross Peceiptsltax
for the fourth guarter of 1384 amounting to 478, 437. 46
‘is therefor DENIED.

Costs against petiticorer.

SO0 ORDERED.

Guezon City, Metro Manila, March 30, 1332,

7t

14 S ——
CONSTANTE C. ROAGUIN
ssociate Judge

I CONCUR:

CuTQ. Qo
ERNESTO D. ACOSTA
Presiding Judge
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CERTIFICATTION

I hereby certify that this decision was reached
after due consultation betweern the members of the Court
of Tax Appeals in accordance with Section 13, Article

VIII of the Constitution.

R~ - P~
ERNESTO D. ACOSTA

Presiding Judge
Court of Tax Appeals



