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notice of dismissal at any time before service of the answer
or of a motion for summary judgment. Upon such notice
being filed, the court shall issue an order confirming the
dismissal. Unless otherwise stated in the notice, the
dismissal is without prejudice, except that a notice
operates as an adjudication upon the merits when filed by
a plaintiff who has once dismissed in a competent court an
action based on or including the same claim.

According to petitioner, there has been no service yet of an
answer from the respondent. Thus, petitioner may withdraw or cause
the dismissal of the instant petition as a matter of right pursuant to
aforequoted provision.

Indubitably, the provision ordained the dismissal of the complaint
by the plaintiff as a matter of right at any time before service of the
answer.! The right of the plaintiff to cause the dismissal of the
complaint by mere notice is lost not by the /iling of the answer with
the trial court, but upon the actual service to the plaintiff of the
answer.?

Records however show that respondent filed his Answer? in
Court on November 22, 2016, a copy of which was served on petitioner
through registered mail on even date. It is duly NOTED that
petitioner claims that as of the filing of the Notice to Withdraw/Dismiss
Petition, respondent’s Answer has not yet been duly received by
petitioner when the instant Notice to Withdraw/Dismiss Petition was
filed in Court.

Notably, respondent chose not to refute petitioner’s allegation by
not filing his comment/opposition to the Notice to Withdraw/Dismiss
Petition. Thus, the Court finds the dismissal sought by petitioner to
be in order.

WHEREFORE, in light of the foregoing considerations, the Court
CONFIRMS petitioner’s Notice to Withdraw/Dismiss Petition
pursuant to Section 1, Rule 17 of the 1997 Rules of Civil Procedure.

Development Corporation, et al., G.R. No. 135803, March 28, 2006.
2 Jbid. citing Go vs. Cruz, et al., G.R. No. 58986, April 17, 1989.

1 0.8. Jovenir Construction and Development Corporation, et al. vs. Macamir Realty anm
3 Docket, pp. 160-165.
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Accordingly, the instant Petition for Review is DISMISSED

without prejudice.

SO ORDERED.

WE CONCUR:

ROMAN G. DEL'ROSARIO
Presiding Justice

E%A P. UY

Associate Justice
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CIELITO N.'MINDARO-GRULLA
Associate Justice



