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DECISION

The petitioner haes appealed from the decision
of the respondent holding her liable for the paymeat
of deficiency income tax, plus 50X surcherge, for
the years 19% and 1951, itemized and computed as

fellowss 1
1990 Net Income as per return =
Adds Undeclared dividends

deductions (no proof ) eeee
Mgt Income =s per investi.

gation -
Less! Personal & additional
exemptions _
Amount of inceme subject to
tax - —— -

Tax due thereon - -
Lesss Amount previously
assessed o=~ -
f‘a‘lm:’ of tax diue wemewcccamawn
’ M e e S W g e
TOTAL AMGUNT DUE AMD
COLILECTIBRLE

1931 Net incone as per retumn ==
Adds Undeclared dividends
from the Dy la Hama
Stéeamghip Co., InC. eeawes
undeclared Director's
bonus fromt he De la
Rama Steamship Cev, Inc. =
let income as per investi.
gation ——
leesss Personal & additional

exemptions -

w 375

-

®*110,141.08

221,975, 4%
e
$342,400,00
e 22200, 00
it by

#168,9080,00

#113,155.9%
—een 800, 00
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Amount of income subject

t. t“ ( F XA SRR AR R RN X RS J w

m ”w’m“m esensssssene ® 41,253,00
] Surcha Tl LD W

On May 26, 1958, respondent filed a motion to

dismiss the appeal on the ground that it was filed
oug of time., The motion to dismiss was denied in
our resolution of Uctober 6, 1998, (See pages 92.99,
CeT.A. mocords. ) The case was then set for hesring
on the merits. DbDuring the hearing the parties sub-
mitted solely documentary evidence, after which they
submitted their respective memorandum.

The records show.that the deficiency income tax
assessed against petitioner feor the years 1950 and
1931 was brought about principally by the failure eof
petitioner to declaxe in her income tax returns for
said years the dividends which she allegedly received
from D la Rame Steamship Co., Inc. in the sums of
#22]1 ,97%5.45 for 1950 and P106,380,00 for 1951. The
correctness of the disallowance of certain deductions
¢laimed by petitioner in her income tax return for
1950 in the sum of P1C,283.90 and the finding of
respondent as to the undeclared bonus of 71,506.31
foxr 1951 is apparently admitted by petiticmar.

It sppesxs that Dy la Rama Steamship Ce., Inc.
declared a dividend of 100X for the year 1990, as
a consequence of which petitioner was entitled to
receive as her share the sum of $242,400,00, Of the
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said sum of 342,400,000, enly the sum of #120,424.%55
was actually paid to petitioner, The balance of
$22]1,975.45 was withheld by the Corporation snd sp-
plied in partial settlement of petitioner's aslleged
indebtedness. For the year 1951, another dividend
was declared by De la Rama Steamship Ce., Inc. Pe=
titioner's 1951 dividend was »106,380,00, but only
the amount of #4,436,92 was actually paid to her,
the sum of 910],943.07 having been withheld by the
Corporation and spplied in settlement of the balance
of petitioner's alleged indebtedness. Petitioner as-
sailed the right of the Coaporation to withheld a
part of the dividends to which she was entitled on
the ground that whatever obligetion she had with the
Cozmporetion was assumed by her deceassed fathex., Her
claim having been denied, she instituted against the
Corporation sn action in court (Civil Case Ne, 1392
of the Court of First Instance of Aizal) for recovery
of the amouht withheld by said Ceyporation. The case
having heen decided ageinst hex, she appealed te the
Supreme Court (G, R Ne. L.6817),

In the meantime, respondent assessed againet
petitioner the deficiency income tax referred te above,
togethar with the surcharge of 50X as fraud penalty,
pursuant to Ssetion 72 of the Hational Intumal Reve
enue Code, Petitioner sought a reconsideration of
the assessment on the ground that she had no obliga-
tion with De la Rama Steamship Ce., Inc., and there-
foxe the application by said Cosporation of s part
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of her aividends to the alleged indebtedness cen in
no way be construed as constructive recéipt by her
of the dividends withhelde She admitted, nowever,
that if she wes legelly indebted to the Coxporation,
the withholding of said dividends ond their anplice-
tion te the indebtedness nay be gunsidersd as consti-
tuting constructive receipt by mr of sald dividends
in the years thwy were s0 applied, and taxable to her
in sald years,

On July 31, 1958, the Swpiwms Court affimed
the decision of the Court of First Instance of fizal
in Civil Case "o, 1392, There is, therwioze, no long-
er any question ar to the existence of the indebted-
ness and the legality of the q:puntim of a poxtion
of petitioner's dividends to said indebtedress, It
is likewise admitted that sald dividends eze texable
in 1950 and 1959}, Acccrdingly, the only issues pree
sented for our considerstion ares (1) whether or not
the right of the Government to assess 2nd coliect
the deficiency income tax has prescribed; and (2)

vhether or not petitioner is lisble for the surcharges,

intexest and other penalties, in the event that the
right to assees and collect said deficiency inmcog
tax hes not prescribeds

It is argued Lthat the right of the Guvemuent
to assess the deficiency income tax In question has
prescribed as the assesenment wes nade after three
years from the dates the 1950 and 1951 income tax
returmng of retitioner were filed, pursuant to Sece
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tion 51(d)" of the Mational Intexnal Revenue Code.
The spplicshility of Section 31(d) of the Revenue
Code to the right of the Government to assess and
collect income tax has slready been definitely stte
tled by the Supreme Court in ceses too numerocus to
require enumeration. It is enocugh te cits here the
recent case of Alhambra Cigar & Cigarette Hanufactur-
ing Company v. Collector of Intermal Revenue, G. R.
Nos. L-12026 and L-12131, May 29, 1999, wherein it
was stateds

*It is well settled that taxes may
be collected, either by distraint, ox
by Jjudicial action. The perxied of
years prescribed in sald section 51(d

refers to the assessment for purposes
of "immediate' collection of the tax

due, that is to say, by summary proceed-
in.er distraint. "l"lu af orementioned
provision does net bar assessment as a

ciol sctione (Colls of Internal hevenue

ve Villegas, 56 Phil., 554.)*
This was peiterated In Collector of Internal Nevenue
v. Bohol Land Transpofation Cp., G. R Nos. L13099
& L.13462, April 29, 196C. VTherefore, the statute
of limitation properly applicable to this esse is
Sections 331 and 332 of the Revenue Code providing
that the right to sssess internal revenue taxes pres-
cribes after five years from the date the return was
filed or was due, and that the right te collect the
tax, if assessed within the statutory period, pres-
cribes after five years from the date of assessment.

IMnMWMmH&M
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There is no question that the assessment in this case
was made within five years from the dates the income
tax retums of petitioner for 19350 and 1951 were
filed or were due, and that judicial action for {ts
collection was instituted within five years from the
date of assessment when petitioner filed herx petition
tmm@dththh@uﬂm@dla. 1958,

With respect to the second issue, petitiomer
contends that it is not proper to impose upon har the
50X surcharge (fraud penalty), 5% surcharge for de-
linquency, 1X menthly interest, and compremise. The
said surcharges and penalties, in relation te the de-
ficiency income tex num against petitioner are
itemized as follows:

Eex 1300

Deficiency income tax eeceee. $#129,295,00
Surcharges & p-uzmu
SO¥ surcharge -- 764,647,50
5% surcharge oo 9,692.12
1% menthly
interest from

2/1/%6 to
2/28/58 wwwemen 48,485,%0
Compromise for

late payment
Total o R R

Eox 19513

Deficiency income tal weeweeewe P 41,253.00°
. s & penaltiess

50% surcharge ----220,626.5C

5% surcharge e 3,093.97
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1% monthly interest were computed by respondent not
only on the deficiency income tax proper but on the
total of such tax and the 50X surcharge, which is
not authorized. (See Bautists v. Coll. of Intemal
Revenue, C.T.A. Ne. 98, Feb. 18, 1957, affd. in G. R
Nos. L-12290 & L-1229%9, May 27, lm.j Neither has
respondent sny authority to impose a compromise penale
ty without a binding compromise agreement entered
- into between him and the taxpayex. (University of
Sto. Tomas ve Collector, G, R, Nos. L-11274 & 1L.11280,

tiov, 19%8, }

' ‘V?;(mam the 50% surcharge, th/c law provides
for the imposition of seid surcharge in case of will-
ful neglect to file an income tax mturn, or in case

a false or froudulent retum is willfully wade. (Sec-
tion 72, Revenue M.) In order that the fraud penal~
ty may be imposed, in case & retumn was filed, it is

. essential te establish that the taxpayer willfully
filed a false or frsudulent returm, that is, mith in-
iant te evade the tax.

In this case, it appears 4that petitioner did
net mcxu;.h in her income tax retums the dividends
withheld by De la Rema Steamship Ce., Ine. believing
that they were not taxable as they were not received
by hew, This is confirmed in the report of thres
internal revenue examiners te whom the case was ase
signed for teinvestigation and comment to determine
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the propriety of imposing the fraud penalty. Te
quote from their reports

"The t r filed hexr 1990 ingome
tax return and lared the smount of
dividends which she believed was the only
amount of dividends dus her which was
2120,424,.55 in actual cash receipt and
the balance of 7221,975.45 was lied
to advences made to the late hus of
the ry which advances were made

the la Rama Ste Co. before

the war and slseo immediately after libe
exgtion to the femily of uw:zu.
%ince these advances were thought
Estefania Pirovano on her honest beli
that it should not be reported for in.
come tax purposes as a2 result of the
dividende applied to it, she did not
zeport the said sum of 9221,975.45 4h
her 1930 income tax return. However,

in the investigation the said amount

was Iincluded 28 forming parzt of the tax-
able income because it was part of the
dividends declared by the De la R:ma Steam-
ship Co. to be due the said taxpayer, E.
Pirovanoc. The imposition of additional
deficiency income tax on this income did
not include the 50X surcha for the
resson that in accordence with the Osmefia
Case which had the same circumstances as
in thies case, in the absence of clear
and convineing evidence of fraud or in
the mere errors of judgment of whether
an item is taxable or not which error
does not constitute fxasud, the Office
does not see it justifiable to impese the
said 50Y surcharge. Imasmuch as the above
allied case of O=mefia has been decided
already in relation teo the same question
of fact, the undersi examiners are
hereby adhe to same decision
mduu!.m:uit on of S0% surcharge was
made on additional income tax assesd-
ment on the subject-taxpayer. In this
connection, therefore, the report of
Examiner Gonzalc Castro is hereby submit-
ted to be smended and made in conformity
with the undersigned's zepert. This
amendment is only made tec his report in
tha 1950 income tex zeturn snd does not
amend the report in the 1951 return.

This 1951 report is herewith congurred
in as no declaration was ever made by
krg, E. Pirovano of the dividends she
received in 1951 as her income tax »re-
turn {n this year showed.® (Repoxt of
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Examiners Simeon P. Radam, Bonifnscioe

Tuazon and Guillermo Catindig, dated

Feb. 20, 1956, pp. 4780, B.1.R. Yo~

cords. )

However, in thw decision of respondent dated
Januarxy 31, 19958, the question raised by petitioner
in regard to the fraud pemalty was entirely ignored.
Instead, the amounts corresponding te the fraud pe-
nalty were added to the deficiency tax and treated
in their entirety as the "Income tax due” as shown
be lowt

*In view thexeof, it is requested
that you urge Mrs. Pirovano to the
of #292,170,12 and tm.:g.n

computed below, net later than February
28, 1998, in order that this case may

be closed:! .
AR=21187-55/90
Income tax dwp wncevcnn-- 9193,942,50
5% surcharge - 9,692.12
1¥ mo. int. from 2/1/56
to 2/20/58 . 48,485, %0

.o

Incoms tax dus ~eceome-e= ¥ 61,897.90
3,093.97

5% surcharge
1% me. int. from 2/1/56
to 2/28/958 waw- 15,469, 73

Compromise for late

payment eee - ELSI!
Total smount due on

February 28, 1958 mwee 2 _BO 495 22%

(See Exh. 8 for respondent .
102.10%, BIR mom,s ot

Ve have carefully searched the entire records
of the case for any evidence which may indicate an
intention on the part of petitioner to evade her in-
come tax to justify the imposition of the fraud penal-
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tye "e have found none. It is tzue that for the
year 1951, Examiners Radam, Tuazon and Catindig supe
ported the recommendation of Examiner Castro for the
imposition of the penalty on the sole ground that
petitionerxr failed to include im her return the sum
of #1,506.31, the smount which she actually received
as director's Bonus from D» ls Rama Steamship Co.,
Inc. However, we do not believe that the failure
to report the sum of »1,506.31, considered in relation
to her total reported income for the year invelved,
can be considered as evidence of an intention to evade
the tax on said sum. It may 2lso be added that coun-
sel for the Government, in sustaining the theory
that the right of the Covermment to assess and ¢ole-
lect the tax im question has not prescribed, cited
Section 231 of the Revenue Code which limits the
right to assess and collect the tax within five ysars
from the date the return was filed, which is the lew
applicable im non-fraud cases. (%ee page %, Hemoran-
dum for Respondent. )

This Court has net hesitated to sustain the
imposition of the freud penalty in those cases where
the intention of the taxpayers to evade payment of
the taxes due from them has been clearly uttmﬂﬁa]
(Pexez v. Arzaneta, B.T.A. No. 189, Feb. 13, 1996,
affd. in G. R. Ne. L-10517, May 30, 1958; Reyes w.
Collector, C.T.A. No, 42, July 26, 1956, affd. in
G. R Nos. L-11534 & L-119558, Nov. 295, 1958; L% Yaeo
v. Collector , C.T.A. Neo. 30, July 31, 19%; Castro
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v. Collecter, C.T.A. Neo. 141, Dec. 29, 1956; Bautis-
ta v. Collector, C.T.A, Ho. 98, Feb. 18, 1957, affd.
in G, R, Nos. L=122%0 & L-12299, May 27, 1999; Busns~-
ventura v. Collector, C.T.A. Ne. 139, June 24, 1957;
Roquezs tigujo v. Collectex, C.T.A. Ne. 177, Feb. 28,
mm.)%m the other hand, we have refused te sanc-
tion the impesition of said penalty where the failure
to report an iftem of income is due mexely to an hanest
belief that such income is not taxable in the year
M (Gutierzez v. Collector, C.T.A. No. 63,
Aug. 31, 1995, affd. in G, R Nos. L.9738 & L9771,
May 31, 1957; Bohol Land Transportation v. Collecter,
C.Tehe Noo 261, Sept. 29, 1957, affd. in G. R. Nes.
L=13099 & L.13462, Awril 29, 1960; Yule v, /Araneta,
C.T.A. No. 84, July 8, 1958; Brinker v. Collecter,
C.T.A. No. 366, July 17, 1959. ) This cese is one of
them. /

/ It is also argued by counsel for the Govermment
that, assuming that petitioner is net lisble for the
fraud penalty, she should be held liable for the sure-
charge of 25¥ provided imn Section 72 of the Revenue
Code for failure or neglect to file her income tax
zeturn for 1951. The surcharge of 235% for failure
to file an income tax retumn on time is distinet and
different from the fraud penalty of 50% surcharges.
They are not sltermative penalties. Both may be
imp at the same time in proper :

Moreover, the jurisdiction of this Court in mate
ters involving intcrmeal revenue taxes is limited to

389



. S

DECISION w

C.T.A. CASE NO, 524

- 12 -
appeals from decisione of the Commissioner of Intere
nal Revenue. The Commissioner hae not rendered s
decision in regard to the 25¥ surcharge. Therefore,
we ¢an not pass upon that question upen the mere sug-
gestion of counsel for the Government in their memo-
randum, /

IN LINE WITH THE FOREGOING OPINION, the decision
appealed from fs hereby modified, and petitioner is
ordered to pay the sums of 129,295,000 and P4}1,293.00
as deficiency income tax for the years 19950 and 19351
within thirty days from the date thie decision becomes
final. If the said sums are not paid within said per-
iod, there shall be added to the umpaid amount the
surcharge of 3% plus 1¥ monthly interest from the date
of delinquency teo the date of payment. No prencunce-
ment as teo costs.

SO ORDERED,

Manila, September 29, 1960,

e

Associate Judge

— ,



