REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

FIRST DIVISION

SAN ROQUE POWER C.T.A. CASE NO. 8007
CORPORATION,
Petitioner, Members:

ACOSTA, Chairperson
- VEersus - Uy, and
FABON-VICTORINO, JJ.

Promulgated:
COMMISSIONER OF INTERNAL

REVENUE, VIR A T

Respondent.
D il WX

AMENDED DECISION

Fabon-Victorino, ].:

On May 7, 2012, the Court promulgated the assailed
Decision denying the instant Petition for Review for insufficiency
of evidence. The Court found the petitioner’s evidence
inadequate to sustain its claim that it is a generation company
entitled to a refund or issuance of a tax credit certificate in the
amount of Php26,645,244.93, representing its unutilized input
value-added tax (VAT) from purchases of capital goods, other
goods and services, as well as importation of goods for the

period January 2008 to March 2009. In particular, petitioner
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failed to present its Energy Regulatory Commission (ERC)
Registration and Certificate of Compliance (COC), without which
all of the reported zero-rated sales/receipts of
Php8,671,202,381.65 cannot qualify for VAT zero-rating under
Section 108(B)(7) of the National Internal Revenue Code (NIRC)
of 1997, as amended by Republic Act (R.A.) No. 9337, in relation
to Section 4.108-3 of Revenue Regulations No. 16-2005 and
Section 4 of Rule 5 of the Implementing Rules and Regulations of

R.A. No. 9136.

With a strong belief that it is entitled to the relief sought,
petitioner filed a Motion for Reconsideration (with Motion for
Leave of Court to Admit Evidence)! on May 29, 2012, praying

that:

1. This Honorable Court allow petitioner
to present evidence on is Motion for
Reconsideration or re-open the trial of
this case for the reception of
supplemental documentary and
testimonial evidence, more
particularly, its COC, in support of the
Petition for Review; and

2. This Honorable Court reconsider its
Decision dated May 7, 2012 and,
subsequently, issue an Order granting
petitioner a refund in the amount of
Twenty Six Million Six Hundred Forty
Five Thousand Two |t 1dred Forty
Four and 93/100 Pesos
(Php26,645,244.93).

! Docket, pp. 489-509.
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Petitioner argues, among others, that its non-submission of
the COC was due to an honest belief that its presentation is no
longer necessary on account of the stipulation entered into by
the parties in their Joint Stipulation of Facts and Issues as to

petitioner’s business and status as a power generation company.

On May 31, 2012, respondent filed her Comment? to which

a Reply? thereto was filed by petitioner on June 15, 2012.

Petitioner’'s motion to reopen the case for presentation of
additional documents was granted in the interest of substantial

justice in the Resolution® dated July 13, 2012.

On September 6, 2012, petitioner presented its

Accountant, Ms. Lalaine A. Estayo, who identified the following

exhibits:
Exhibit Description
“EEE" Supplemental Sworn Statement of Lalaine
Estayo executed on August 6, 2012
“EEE-1" Signature of Lalaine Estayo
“FFF” Certificate of Compliance (COC No. 04-06-

GN1-0064)

2 Docket, pp. 520-525.
3 Docket, pp. 530-539.
4 Docket, pp. 541-547.
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“"GGG” Certificate of Compliance (COC No. 09-08-
GN1-0064)

In the same proceeding, petitioner orally offered the
foregoing exhibits to establish that it is registered with the ERC
and that it was issued with COC on June 16, 2004 and a renewed

COC on August 17, 20009.

All the additional exhibits of petitioner were admitted and
the incident was deemed submitted in the Resolution dated

September 19, 2012.

After a careful examination of all the evidence presented,

this Court hereby partially grants the instant Petition for Review.

As stated in the Decision dated May 7, 2012, the main
issue for the resolution of the Court is whether petitioner is
entitled to the refund or issuance of tax credit certificate in the
amount of Php26,645,244.93, representing its alleged unutilized

input VAT attributable to effectively zero-rated sales for the

period covering January 1, 2008 to Marc = 31, 20009. /
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Section 112(A) of the National Internal Revenue Code
(NIRC) of 1997, as amended, provides the basis for refunds or
tax credits of input tax attributable to zero-rated or effectively

zero-rated sales, to wit:

SEC. 112. Refunds or Tax Credits of
Input Tax-

(A) Zero-rated or Effectively Zero-
rated Sales - Any VAT-registered person,
whose sales are zero-rated or effectively
zero-rated, may within two(2) years after
the close of the taxable quarter when the
sales were made, apply for the issuance of a
tax credit certificate or refund of creditable
input tax due or paid attributable to such
sales, except transitional inpt tax, to the
extent that such input tax has not been
applied against output tax: Provided,
however, That in the case of zero-rated sales
under Section 106(A)(2)(a)(1), (2) and (b)
and Section 108(B)(1) and (2), the
acceptable foreign currency exchange
proceeds thereof had been duly accounted
for in accordance with the rules and
regulations of the Bangko Sentral ng
Pilipinas (BSP): Provided, further, That
where the taxpayer is engaged in zero-rated
or effectively zero-rated sale and also in
taxable or exempt sale of goods or
properties or services, and the amount of
creditable input tax due or paid cannot be
directly and entirely attributed to any one of
the transactions, it shall be allocated
proportionately on the basis of the volume of
sales: Provided, finally, That for a person
making sales that are zero-rated under
Section 108(B)(6), the input taxes shall be
allocated ratably between his zero-rated and /
non-zero-rated sales.
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In the case of Silicon Philippines, Inc. vs. Commissioner of
Internal Revenue,” the Supreme Court enumerated the

requisites for refund/tax credit as follows:

1. The taxpayer must be VAT registered;

2. The taxpayer must be engaged in
sales which are zero-rated or
effectively zero-rated;

3. The claim must be filed within two
years after the close of the taxable
guarter when such sales were made;
and

4. The creditable input tax due or paid
must be attributable to such sales,
except the transitional input tax, to

the extent that such input tax has not
been applied against the output tax.

As stated by the Court in the assailed Decision of May 7,
2012, petitioner is a duly registered VAT taxpayer with Tax
Identification No. (TIN) 005-017-501-000. The Court also found
that both the administrative and judicial claims for refund were

seasonably filed by petitioner.

Most importantly, the additional pieces of evidence
formally offered by petitioner and admitted by the Court, proved
that it is engaged in sales which are zero-rated or effectively

zero-rated. /-/

5 G.R. No. 172378, January 17, 2011.
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Petitioner was able to established that it was authorized by
the ERC to operate power generation facilities, utilizing hydro
and diesel as fuel, as evidenced by the ER. Certificates of
Compliance dated June 16, 2004° and August 17, 2009’ with
attached Terms and Conditions of the Certificates of Compliance.
Likewise, it was established that it actually generated receipts
from the sale of electricity to the National Power Corporation
(NPC) for the subject period based on the official receipts® and
the related sales invoices® and credit memo!? issued by
petitioner to NPC, journal vouchers'! and bank documents!?.
Such receipts from sale of electricity generated through
renewable source of energy, i.e., hydropower, qualify for VAT
zero-rating under Section 108(B)(7) of the NIRC of 1997, as
amended by R.A. No. 9337, in relation to Section 4.108-3 of
Revenue Regulations No. 16-2005 and Section 4 of Rule 5 of the

Implementing Rules and Regulations of R.A. No. 9136.

For the subject period covering January 1, 2008 to March
31, 2009 (fourth quarter of FY 2008 to fourth quarter of FY

2009), the official receipts submitted by petitioner reflected zero-

5 Exhibit “FFF".

7 Exhibit “"GGG".

8 Exhibits "AA1b” to “AA49b".

% Exhibits "AA1” to “AA49",

10 Exhibit “AA32d".

11 Exhibits “AA7a”, “AA9a”, “AA16a”, “"AA18a”, “AA26a”, “AA30a", “AA34a”, "AA34al”,
“AA37a”, “AA40a”, “AA46a" and “AA49a".

12 Exhibits “"AA1c” to “AA49C”.
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AA47b | 03/13/09 |
AA48b | 03/30/00 !
ThAdkal

On the other hand, petitioner’s Quarterly VAT Returns for
the same

8,671,202,381.65 VAT zero-rated receipts,

|

309,381,431.55

322,976,731.88

8,143,908,947.05

period

reflected

a total

amount

broken down as

follows:
Zero-rated
Exhibit Period Sale~ ’P~-~ipts
01/01/08 to
F FY 2008 - 4th ¢ ~*=r 03/31/08 P 1,520,972,956.70
04/01/08 to
H FY 200 1st quarter 06/30/08 1,564,178,337.01
07/01/08 to
] Fy 20n" 2~ quarter 09/30/08 1,779,022,1006 41 |
10/01/08 (o
L FY 2009 - 3rd quarter 12/31/08 1,388,093,952.36
01/01/09 to
N FY 2009 - 4th quarter 03/31/09 2,418,934,936.17
Total P8,671,202,381.65

Clearly, the amount of Php 8,671,202,381.65 zero-rated
receipts declared per petitioner’s Quarterly VAT Returns is higher
by Php 527,293,434.60 when compared with the zero-rated

receipts of Php 8,143,908,947.05 shown per petitioner’s official

receipts.

of Php



Amended Decision
CTA CASE NO. 8007
Page 10 of 26

In her report!> dated August 25, 2010, the Court-
commissioned Independent CPA, Ms. Ma. Milagros F. Padernal,
explained that the discrepancy of Php 52.,293,434.60 pertains to
petitioner’s collections from sales made for the third quarter of
FY 2008. However, considering that petitioner failed to
substantiate the amount of Php 527,293,434.60 with VAT zero-
rated official receipts, the same shall be denied VAT zero-rating.
Thus, petitioner’s total valid zero-rated receipts amounted only

to Php 8,143,908,947.05, computed as follows:

| 7arn-Rated Receinte mer \IAT Return © 8,671,202,381.6% !
| ' ot inenhgtantiaten 7arn~-Rated Receirts 527,293,434.60
Valid Zero-Rated Receipts Pg,11? an2,947.05

The Court will now determine the amount of unutilized

excess input VAT attributable thereto.

Petitioner’s Quarterly VAT Returns for the subject period of

claim reflected the following output and input tax transactions:

Jan-Mar 2008 Apr-June 2008 July-Sept 2008
(Exhibit F® revhikit H) (Exhibit J)
\/atahla Ggleg/Darainte D 135’1:: 15 P 226,750 nn
Output Tax Due P 16,242.75 | P 27,211.20

13 Exhibit “CCC”, page 4, under Summary of Findings, Schedule of Zero-Rated Sales
and Collections, (Exhibit AA), item no. 12
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The input taxes under letters a, h and i shall be disallowed
as the supporting invoices or official receipts are dated beyond
the subject period. ..e input taxes under letters b, ¢, d, e, g, j,
k, I, n and o shall also be denied for failure to meet the
substantiation requirements under Sections 110(A) and 113(A)
of the NIRC of 1997, as amended, in relation to Sections 4.110-
1, 4.110-8 and 4.113-1 of RR No. 16-05. The input taxes under
letters f and m shall be disallowed for the reason that the
supporting invoices or official receipts cannot be given
evidentiary value for being mere photocopies in violation of the

Best Evidence Rule.

Further scrutiny of the said report and petitioner’s
supporting documents reveals that aside from the disallowance
of Php 720,555.47, the input VAT of Php 263,179.53 should as
well be disallowed for either the supporting invoice or official
receipt did not comply with the invoicing requirements under the
VAT law and regulations or was dated outside the period of claim

or there was an over-claim of input tax by petitioner, to wit:

' evhihit ' cimnliare Mapa I fp=-svpAT
1. rurcnase or goodas supporrea by invoice aared oursiae the |
~=riod of claim. _

! 009 Fac'm~ cirient wings Lorp. P Zb,4124.UU

Subtotal | P 26,412.00

I | -
2. Purchase of goods supported by delivery receipt. /
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00886 Bottle Zone 9,375.00
00887 Bends Marketing 5,944.29
00940 Elan Premium Gifts 578.57
001084 Tiong San Marketing 34,224.0U
Southern Control Industriai
NN11E7 Ciinnlay §éE7 1i
uu118y Bends Marketing 5,944.29
Subtotal | P157,584.58
5. tmportation or gooas supportea py aocument wnicn aoes
not show actual payment of VAT.
WW9I & WW9a | Vibrosystem Inc P 920.00
Subtotal | P 920.00
6. uver-ciaimea INPUT tax on purcnases
previously classified as goods other than
capital goods in the third quarter of FY
2009 but subsequently reclassified as
capital goods subject to amortization in the
fourth quarter of FY 2009
UU1 and CCC, Original input VAT claim
p.11, item no. | under goods other than
38 capital goods P 70,345.07
Less: input tax amortization
upon reclassification to
capital goods 5,862.08
__| Overclaimad innut tav P 64,482.99
subtotal [ P 64,482.99
Total | P263,179.53

Therefore, petitioner’s valid input VAT claim amounts only

to Php25,755,643.08, computed as follows:

Input VAT Claim P 26,739,378.08
Less: | Disallowances

Per ICPA's findings P 720,555.47

Dar thic (‘nurt'r FinAdinAe 262 17Q B

| Trtal b 983,735.00

Valid Input VAT Claim | P 25,755,643.08
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fully deducted as “VAT Refund/TCC Claimed”!® from the total
available input tax as of the second quarter of FY 2010. Thus,
the excess input VA, of Php 1_,..1,220.09' to be __ ried-over
to the third quarter of FY 2010 no longer included the claimed

input VAT of Php 26,645,244.88.

WHEREFOF ™ petitioner’'s Motion for Reconsideration is
hereby PARTIALLY GRANTED. The Decision dated May 7,
2012 is MODIFIED ordering respondent to refund or issue a tax
credit certificate in favor of petitioner in the reduced amount of
TWENTY FOUR MILLION ONE HUNDRED ONE THOUSAND
FORTY \ND 15/100 PESOS (Php 24,101,040.15), representing
the latter’s unutilized excess input VAT for the period January 1,

2008 to March 31, 2009 attributable to zero-rated receipts.

SO ORDERED.

ESPERANZA
As

. FABON-VICTORINO
ciate Justice

We concur:

ERNESTO D. ACOSTA ERL @ uy
Presiding Justice Associdte Justice

8 Exhibit “P”, line 23D.
19 Exhibit “P”, line 29.
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CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, it is
hereby certified that the conclusions in the above Amended
Decision were reached in consultation before the case was

assigned to the writer of the opinion of the Court’s Division.

C—\,.__/l—.'[,, Cw—f\
ERNESTO D. ACOSTA
Presiding Justice



