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COMMISSIONER OF faZoudal
isVieaus,
lesrondent,

BECISIOSA

This 15 sn ayresl filed by the petitioner, British
iraders' Ingurance ‘a,, Ltd,, from the 10013155 of res-
pondent Commicgioner of Intsrmal Eevenue assessing |
against and demending from It withholding income taxes
for the years 155% and 1955 in the amounts of ¥73,643.75
and 973,391,25, respectively, or ths totil sum of
¥147,035.00, foclusive of the 29 surcherge ond the

campromise penaliies in the total amount of .“ﬁnﬂ-OO.
(Bxhs., 11 & 13, pp. 30=31; & 37, BIR rec,)
The peliticier lwrelin is a foreign insurance come-
pany organiged under Lhe laws of llongkong. Oince 1907,
1t has been authorired to transaet business in the Fhil-
ippines, (®xhbs. L, J=l, i=2, & By pr. 16-21, CIA rec.)
In 195% and 1955, the pstitioner ceded by way of rein-
surance a part ol its direct insurances urlerwritten in
the Philippinss to nonresident forsign relisurers, BSaid
reiisurance cesslons of lasursnces undsrwritten in the
Phdlippines wers made pursuant to tresties of reinsursnce
/uh:I.nh were negotiated and executed by petitioner's Loudon
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Cffice with verious nonresident foreizn coPporations,
outhide the Phillippines, (lixhs. E, E=1, ¥, F=l, G,
Opl, U=2, i, Hel, & H<2, pp, 22-12k, GTA ree.)

In the examination and investipation of peti-
tioner's ineome tax returns and books of sccounts for
the ye:rs 1954 and 1955, the ras-ondent found that the
petiticner did not rerort the ceded prnmIUI!.&l income
of the nonresident foreign reinsurers and withhold the
income tax due thereon. 0On the basis of this finding,
and congidering the fa¢t Ghat the petitioner did ast
also report for taxation said ceded rramjums in 1ts own
income tax raeturns for the years under review, the res-
pondent, in a letter dated Arri) 21, 1959, demandsd from
the petitioner the payment of withholding income taxes
in the totel smount of k7,035,009, computed as follows:

Eop the year 195%;

Totzl premiums ceded

.h!'ﬂ‘ld (B R A RN EEREERENNEEN NN SN/ W

' Tax due thereon at Elh!v ssssce F 58,6750“
] Eﬂ mm‘. esessvecsssseose 1“’66&075

Compromise for non-filing
ﬁ‘f rl!tu!'ﬂ AR A AN I N RER S NNEREN] “_M

POUAL AMOUNT DUE ,..ceeeeee BZ3.E6%1.25
Eor _the year 1979
Total prewmiums ceded
mﬂu 0TGP BSOOSOBLOOISIOROTREES w
Tax due thereon at M sesnse F ﬁ’tl'?aow

295 SUPCRAPE® socesesccsssoce 1""6-“.25

Compromise for noa-filing
§ Fefurn sescscecsscsscscsene _m

TOTAL AMOUNT DUE seesevseee £ 73,391,29
(See Exh. 11, pp. 30-W1, BMR 72.)
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The petitioner, in a letter dated May 18, 1959,
protested against the assessments for withholding in-
come taxes, and for the reagsons stated tharein, re-
quested for its reconsideration and withdrawal, (Exh.
T, slso marked ss Exh. 12, ppe 3%35, EIL ree.) ' low-
evar, the respondent, in his letter of June 30, 1959,
denled petitioner's rejusat for reconglderation and
reiterated his demand for the payment of the total
amount of ¥147,035.00 representing withholding income
taxes for the years 195% and 1955, inclusive of the 25}
surcharge and compromise penalties. (Exh, 13, ps 37,
BIR ree.) Hence, this ajpreal.

The 1ssues to be resolved in this case are the y
following:s
; 1, Whether or nuot the premiums earned from ine
;urnnaos directly underwriiten by the petiticoer in
the Pldliippines, which the petitioner naﬁad and re-
mitted, thru its London office, to nonrrsident foreign
insurance companies, pursuant to treatiies: of preinsurance
executed abroad between petitioner's Londun office and
the nonresident foreign reinsurers, are subject to the
vithholding income tax at source preseribed in Section
5% of the Tax Codej and

2. Whether or not the petitioner is liable for the
payment of the 2% surcharge on the withholding income
tax assessments,

Seetion 5% of the llational Internal Reveaue Code
provides as follows:
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"Gec., 5%. Paymens .f serverstioco in-
m:_mim.amw In the ¢ ase of foreign
corporationz subject to taxaticn under this

Title not engaged in trade or business within
the Philip ires and not havisg any offlce eor
plaece of business therein, Lisca suall la de-

e

in section fifti-tires = tax aqual to tvanty-
four gentun (aow 308) Chereof, and such
tax shall be relurnad aad jald in the 5 unme
manner and subjett to the siwe condlitions as
rrovided i1 thal section., ({Underseorling and
words in perenthesis supplied,) :

And the rertinent provisiouns of bLection 53 of the

Tax Code read as followss

*Sec, 73. Wifhholding of tax at sourcge-

X X X X

(b) lonresiden += A1l persons,
eorporstlions anu general ecpariaersiips
(compafilas eoleciivas), in whataver eapa-
olty aoting, iscluding lessses or mOriLga-
gors of rea.{ oy rersonal {rnpartr, trustees
aeting in say truat capaclity, executors -
ministraitors, receivers, conservators, h-
duelaries, cuployers, and gll officers and
employses of the Govermment of the Philip=-
pines heviig the control, receipt, eustody,
disposnl , or raymeut of inteﬂngt, divideonds,
roats, salarleos, wages, prealums, anauliles,
compenasntisng, rerumerations, ewoluments,
or other fixed or «v beminabiec amnussr o
periodieal gainas, profits, and income of
any nonresiccul allea i:ﬂivi&us_l, acl en~
gaged in trade or business within the Phil-
fppiaes and not heving any office or plice
of business tharein shall x ¥ x deduct and
wvithhold freu swvel aummal aor pesrlodlicald
galns, profits, 2ad income & tax equal te
twelve per (how 200 ) hereof, x z x"
(Wordg in parenthesis suprlied,)

With regard %o the iirst lssue, the petitioner
contends thal the withholding tex asseasments on the
relnsurances ceded to nonresident foreclpn reinsurers
pursuiant to the treaties of reinsursnee sxeouted abroad

are devoid of lagal b asis for the followlng reasons:

#63
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(1) The reinsurance presluns eeded under the
treaties ef reinsurance exmcuted sabrsad do not cons-
titute income from sources within the Fhilippines; and

(2) The reinsurance asgslions are not fixed or

determinable, anl thersfore, v™s not subject to withe

mmu/é income tax.

On the first Lssue, we wiel to state that we have
already ruled in the case of ‘Jexaador lowden & Coay
Ltd,, (Cih-Manila vivil Case No, 22888, sov, 2k, 1961)
“the faots of whiel are subatantielly sindilar to the
instant ease, th' ¢ the preulums esrved fron insursnces
underwritten in the Philiprinoes, but ceded sl remitted
to nonresident foreipn reinsurance componies, rursusnt
to reinswrance agreements sxecuted snnd =2lened abroad,
are subjecl to the withholding-of-income tar-st-soures
provisions of the ez Code, Henea, in answer to the
arguments of the retitioner in the prosont ease, 1%
shall suffice to guote pertinent portions Tpom our de
eision in the 'lowden cane, guura.

With regard to the elalm toat tha; rainsuranes pre-
miuss ceded under the treaties of relnsurance exeguted
abroad do not constitute income frow sourzas vithia the
Philippiuas, wa held thet:

#This last elsim of the plaintiffs does

nrot coasider Lhe true ond map)]l naturs of the

relnsurznace premiums in gussition. IEn the

instant case, it i3 adultted that the plaine

tiffs recetivel from the Commonw:zlih Insurance

S0ey 2 domestic corporation, the reinsur=nce

premiums on risks arit!it;:l'lg’lnsmd with the

sald local sowpany, STIFAVIE,) In
other words, the reinsurance premiums were

T Y
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take: from the premiums sarned by the Caa-
monwealth Inguranece o, from its insurance
business conducted in the Philiprines, and
then eeded tu the plalatiffs harein, Hence,
the reinsurance premiums vere derdved from
the Philippine « Ihe word 'source' can cone
vey only one ilden, thnt of origin, and the
origin of the -.id roinsurance predluns was
the Philippites, (Manila Cas Corp. vs. Uole
lestor of Interaal fevenue, 62 Phil, 395.)

“There can be oo guestlan that Crom the
iasurance buginess directly underwritten in
the Phdlippines Ly che Commonwealih lusuprance

- Coey all the premiums, tneluding those ceded

or trans.erred Lo Lhe plalatifis Lerela, were
earned from sources within the Philirplnes,
Undoubbedly, if the vommonwe lth Insurance
Lo, did not cede or transfer to the vlalntiffs,
By way of relisurance part of 1ts esrned pree
uiums, the s ald ceded rremiuns would have been
subjected to tis payment of ineums tax and the
commenwealth Insuwrance Co, would have been Zro-
quired to ey the sswe. 1In shorty the reine
suranées premiuns rerresent the share of the
laintiffs ia the zreatums ssrued frow Phile
ppine sources, and the plaintiffs should be
required to pay the corrsspoading rnilippine
income tax on tha canme,

"Furtisrmore, the setivitly that sctually
produeed the caded premluns was the underwriting
of risks or insursnces 1n the Thilipiies, and
thig particular sclivity enjoyed (ke protectiom
of the government, ™hercfare, At 12 but fadr
and pight that the sald relinsurance promiuss be
levied upon to defray part of the exronses of
the Phill ;ine. CGoverument, (hertens, Law of
Federal Income Texation, Vol, 8, Chap, 45, Sec,
45427, ppe 62-6h,)"

As to the arguwment that the relnsurance cessions
are not fixed or determinable, and thercfors are aot sub-
Ject to withholdlog Llicoane tss, we Leld in the scme Howden

case, a_u.n?, thats
e also flod this contention of the

plajiutiffs to be untenable. Note that Sec-
tion 53 (b) of tie Tax Code whieh is Potaa
above specifically mentions 'premiums' as
among those subject to withnolding income
tax. Ubl Lex Non Distingult, Nec los Dis-
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W. Vhen the law does not dis-
s re is no Justification to make
any dutmtton. Applying this vell settled
prineiple to the present e¢ase, we believe and
so hold that this term ‘premiums' as used in
said Section 53 (b) includes reinsurance pre-
miums, (See mrtm, Lay of Federal Lnoome
Tmtiﬂﬂ, Vol, & » Chap, “. Seo, kely “. Po 1?0
quoted o) Therefore, the reinsurance
preaiums ol: were paid to the plaintiffs are
subject to vithholding income tax,

O 1 e

it 13 our o in:lon that the sald reinsurance

premiums i not fixed annual income,

:nnzo::.ciuaifi as determlnable periodienl

We find in the case .ut bar no valid and strong
reason to depart from our rulings in the lHowden case,
S8pra. llence, we hold that the premiums earned from
ingurances direetly underwritten by the petitioner in
the Philippines, whieh the petitioner ceded and remitted,
thru its lLondon office, to nonresident foreign insurance
companies, pursuant to treaties of reinsurance executed
abroad between pstitioner's London office and the non-
resident forelga reinsurers, are subject to the withe
holding income tax at source prescrilted in Section 5% of
the National Internal Hevenue Code,

Having held that the reinsursnce premiums in ques-
tion are subjeet to withholding income tax, let us now
Gome to tiw 1ssue of whether or nol the petitiocner is
liable rnr. the payment ol the 29% surcharge on the with-
holding income tax assessments,

It is sdmitted that the petitioner did not file
the required withholding income tex returns for the years

1954 and 1955, nor 4id it withhold any income tax on the

s 66
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relasursnce premiums during the yu.rs in gnesztion,

(pe 25, Hemorandum for Petitioner, rp. 26629}, CTA
rec,) llowevery, 1t ls likewise admitted that during
those yenrs, the rullings established by the respondent
Commissicner of Internal llevenus were to the effect
that relosurunce premlums ceded and reuitted to none
regident forelign lnsursoce companies are not subject
to inecocme texy and becau e of these UiR rulings, the
petitioner did not file any withholding income tex ree
turns, nor withheld and pay sny income tax on the relne
surance premiums in controversy for the yesrs 195% and
1955. (ppe 13~-1%, Memorandum for Nespondent, pp. 327=
3hl, CTA ree.)

In the cese of Collector of Internal Bevenue vs,
Batangas Tranaportation Ce,, G,lH, o, ; Jenuary
6y 1958, (5% 0G 672%) the Supreme Court, interpreting
and applylng Seetion 72 of the Tax Code, ruled that
"where the failure to file an income tax peburn x X x
was due to a reasonalle cause, such as sn honest belief
based on the advice of {ts attoraeys and accountsnts,

& penalty in the form of a surcharge should not be lue
posed aand coliected.” In the light of this dootrine,
wve ure of the opmi.nn' and so Lold that in the ocase at
bar, the imposition of the twenty-filve per csat (257)
surcharge for faliure to file the withhnlding facome
tax returns for the yesrs 195 and 1955 is not varranted
eongidering that said fallure wsas due to a "reasona.le
eause,"” based not only on the advice of its attorneys
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and aecountants, but also on the then prevailing
rulings of the respondent Commissioner of Internal
Revenue.,

As to the compyromise penaltiies for the non-
flling of returns in the total amouat of 600,00
wvhich the respondent seeks to colleet from the pe-
titioner, it shall l\d‘ﬁcﬁ to atate that the Supreme
Court has repeatedly held that 1t is elearly illegal
and unauthorized for the Commissioner of Internal
Revenus $o0 arbitrarily impose anc co'.‘uoet coaprouise
penalties. (Colleector of Internal ievenus va,
bautista, G. i. %o, 1~12250, May 27, 1959 Collecter
of Internal Revenue vs. U.8.T., G, Ko No. i=1127W,
November 28, 1958,) .

WHEREFOIL, 1n view of the foregoing considera-
tions, petitioner iritish Traders' Lnsurancs COay
Ltd., is herely ordered to pay the Commissioner of
Internal Revenue the total amount of 1117,148.00 as
withholding income tax for the years 1954 and 1955,
vithin thirty (30) days from the date this deeisien
becomes fimal,

If any smount of the tax is not peld within
the time preseribed above, there shell be collected
a surcharge of 5§ of the tax unpaid, plus interest
at the rate of 11 a month from the date of delin-
_quency to the date of payment, provided that the

68
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maximum amount that may be colleeted as inter st

shall not oxﬁoed the amgunt gorrespouding to a period

of three (3) years. Vith costs against the petitioner,
30 GROLE&D, ]

Manila, January 30, 1962,

77 .;4;/‘.7“' :
f¥ooiate Judge

I ooncur:s

I [ \ilkﬁ | ] =
Presiding Judge

Associate Judge FOMAN M. UMALI dissents in a sepa-
rete opinion.
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REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
MANILA

BRITISM TRADERS' INSURe
ANCE OD, 4 LTD,
Potiumt.

ke COTOAO
- Versus - CASE NO. 682

COMMISSIONER OF INTEMNAL
REVENUE,

L]

R W R N O W W

DISSENTING OPINION

I dissent fer the same ruim stated in my dis-
senting opinion in Alexander Howden & Ce., Ltd. v,
Collector of Intemnal Revenue, Manila Civil Case Neo.
22848, decided by this Court on November 24, 1961,
which, for convenience, is reproduced below in fulls

I dissent. It is my opinion that
the reinsurance premiums received Pée
titioners under the circumstances stated
in the majority opinioen are not subject
te the Philipp income tax.

There is no dispute that the peti.
ticners are foreign mntim not do-
ing business in the rl.nu. Under
Section 24 of the Mational Intemal Reve
enue Code foreign co net do-

ing business in the are sube
ject to inccame tax -nl.l on m from
sources within the FPhilipr

terms "income from sources ultlu: tlu
Philippines® and “income from sources
without the Philippines™ aye defined in
Section 27,

The long established and unbroken
rule in the United States, from which cur
Income Tax Law was pstterned, is that
insurance premiums paid by a U, S, cozpor-
stion to 2 foreign corporation not doing
business and ng no oiﬁco or agent
therein, under a contract of insurance
macde 4in a foreign country, are not tax-
able in the United States.
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*Insurance premiums paid
by a domestic corporation
to a foreign corporation hsve
ing no office or agent in U.S.,

r » contract of insurance
made in » foreign country, are
not taxable’in U, 5. A. R R
723, 1.1 CB 113." (Vel. 3 CCM
Standaxrd Federal Tax rter
éga;). Par. 902.08, 27,

The rule is stated in ' PFederal Taxes
as followss

®A selling agent of » cor-
poration was required to in-
sure it against any loss upon
sales made through him. An
amount paid him by the corper-
ation, pursuant to a contract
with him, 4in ninbuumt
of the premiums g:id. -
tum 2 Muctib

pffice or saent in the Unite

o). 2. Pﬂ M-nl Taxes
1995 ), par. 16,299, p-’o 16,-
:Mnl underscoring

Applying the above doctrine, which te

mind is decisive, to the case at barx,
conclusion is inevitable that the reinsur-
ance premiumsg paid by a domestic corpora-
tion to the foreign corporations, petition-
ers herein, are not subject te the Philip-
pine income tax because are not in.
comes from sources within Philippines.

It is contended, however, that the
reinsurance premiums fin guestion are ine
comes from sources within the Philippines
because th:z.!nu "taken from the premiums
earned by Commonwealth Insurance Ce.
from fts insurance business conducted in
the Philippines, and then ceded to the
pleintiffs hau!.a' and, therefore, "the
reinsurance premiums were derived frem
the Phuipplmo. In other words, it is
the position of th- Government that said
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reinsurance premiums are incomes from
sources within the Philippines because
they were paid to foreign corporations
by a domestic corporation out of premiums
earned the latter from its business
in the lippines. This is net a cor-
rect appraisal eof the doctrine in regexd
to the situs of insurance or reinsurance
premiums for purposes of the income tax.
Te quote again, for convenient reference,
the prevai rule in the United Statest

*These premiums, paid te
a foreign corporation having
no effice or in the Uni-
ted Ststes, r a contract
of 1munm lu-d- in a fan!.m

It is clear from the foregoing statement of
the rule that the situs of insurance or re-
insursnce premiums for purpeses of the in-
cm tou is detemined not the residence

J-r: or the source the funds out
nf whi

II:-M is made eox lw the hn
m"mmt i ;

. nstant cese the .
niuum were made in a
l.rum country.,

It 4s also alleged that under Sec-
tion %3 of the Revenue Code, in relation
te Section 54, foreign corporations not
doing business ia the Philippines are sub-
Ject te the withholding tax on “premiums®
received by them. This is so hecause, ac-
cording to the Govermment, the law speci-
ﬂu“z mentions ‘mmm* as among those
subj to the wi ld.ing tax, and be-
cause the law does not distinguish, there
is ne justification to meke any distinc.
tier, This argument overlooks the fact
that under the law foreion cerporations
not doing business in the Fhilippines are
expressly texed only on incomes from
sources within the lippines, so that
the word “premiums® mentioned in Section
53 can not refer to premiums eamad by
foreign celi:num from sources with-
out the Philippines. And Lt is well set-
tled that insurance er reinsurance pree
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miums received by such foreign ra-
tions from a domestic corporation :
viztue of insurance or reinsurance con-
tracts made in a foreign country can
not be considered incomes from soure
ces within the Philippihes.

"A foreign insurance company
having no business in the Uni-
ted States received premium
:ayunt: from a United States
roker through a foreign bro-
ker: such pa ts pre neither
fixed nor deteminsble inceme
to the foreign insurance
cempany.® (1.T. 1399, CB June
1922, p. 292, cited in Vol.
2 PM Federal Taxes, Pax. 18,
”‘. p.g. 13.22‘.’

The doctrine that premiums received
from a demestic corporation by a foreign
euﬁuum not engaged in business in the
Philippines virtue of insurance con-
tracts made » are not taxable here
had been the preveiling view in this juris-
diction until recently when respondent
sought to overrule the same. "e quote
from an opinion of fomer Secretary of
Justice Jose Abad Santoss

"The rule in these cases,
therefore, is that premiums paid
to nonresident foreign insurance
companies thrxu insurence brokers
abread, not being 'fixed or detere
minable', are not subject te the
unhholdinq provisions of the
Income Tax Law. In view whareof,
I am of the opinien thet the re-
fund . . . ‘.I be legall N
‘mﬁ No. 186, s. of 1939;
see also B.I.R. ruling of Dec.

8, 1933, Annex A of Petition fer
Mi”o‘

Respondent now geaks to overrule the
doctrine solely on ths ground thate

"« o o Af the risk is situa-
ted in the Philippines, efther
the owner of the risk or the re-

insuring company should withheold
ths premium tax sven if the con-
tract of insurance was sxecuted
outside the Philippines. Conse-
quently, the ruling of this Of.
fice dated December B, 1952 is
hereby revoked.® (See Exh. H.)

M i i ;
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Respondent ‘s view is that. premiums re-
ceived by a foreign insurance company
not engaged in business iR the Philip-
pines s subject to the withhelding

tax notwithstanding that the contract
of insurance or reinsurance is made
sbroad, provided the risk {s situated
here. As alveady stated above, the
correct rule is that the situs of in.
surance premiums is determined by the
place wvhere the insurence contract :
is made and not by the place where the
risk is situated or by the place of
payment., In a case involving the tax-
ability of the inccme derived by a
non-resident foreign corperation from
the sale in = foreign country of

shares of stock issued by a Phillp-
pine ccrpcration, respondent also
souoht te cverrule the doctrine that
the situs of the income, for income

tax purposes, 1s determined by the
place where the contract of s:zle was
macde by expressing the oninion that

the situs is detsrmined not by the
rlace of snle but by the place where
the property represented by the shares
of stock are situated. Hespondent's
view was overruled. (See Anglo-Cali-
fornis Mational Mank v. Coll. of Int,
Rev.,; C.T.A., No. 280, Hn; 10, 1957,
affd, in 7, N, “o. L=12476, Jen, 29,
1960. ) It is believed that respond.
ent hos zozin misunderstoeod the cdis-
tinction betwaeen the situs of the prop-
erty or the risk, for purposes other
than income tax,! and thesitus of the
income, or ths insurance premium, for
purposes of the income tax. : "

I vote to reverse the decision ap-
realed from,

P (rettane

ROMAN M. UMALI
Assocliate Judoe

A See, for instance, Sec. 122 of the Revenue
Code, providing that the situs of preperty for
purposes of the estate, inheritance and gift tex
purposes is determined primarily by the place where
the property is situasted.



