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DECIBION

The petitioner is the owner and eperater of
Radie Staticn DXCC, Radio Mindanes, Cagayan de Czo
Citye. The said broadcasting station is operated by
petitioner by virtue of o temporary permit granted by
Congress under fepublic Act leo. 769 entitled " N ACT

GRANTING HENRY R, CANOY A TEMPORARY PLRALY TO C2 STRXCT,

MAINTAIN AND CPERATZ A RADIC BROADCASTING STATION IN
THE CITY OF CAGAYAN DE ORD.™

From January, 1955 to August 31, 1957, petitioner
derived from the cperation of said radio station gross
receipts in the sum of $193,613.95 on which it paid
the percentage tax at the rate of 23X prescribed in Sec-
tion 191 of the National Intemal Revenue Code. Howe
ever, respondent ruled that petitioner, as & holder of
a franchise, is subject to the tax ef 5% of his gress .
receipts »s provided in Section 2% of the Fevenue Code.
Ascordingly, a deficiengy franchise tax in the sum of
74,826, 59 was assessed againet petitioner. (See Stipu-
lation of Facts, pp. 6062, C.T.A. zecords. )

Petitioner contested the assessment on the

_aé'; 393



MI SIUH -
CeT.Ae CASE NO, 593

-2 -
grounds that the temporary pemmit granted hiwm under
Republic et Ne, 765 is not a frenchise, snd that, as-
suming that it is a franchise, he is taxahle under See-
tion 259 of the Hevenue Code. Respondent refused 1o
reconsider his decisioni hence this appeeal. .

A “fronchice” is the orivilege of doing that which
doss not belong to the citizens of the country generale
ly, by common right. (Irvine Toll Beidoe Ce. v. Estill
County, 275 %, W, 634, 636, 210 Ky. 17C.) “Frenchises®
are rights and nrivileges acquired by special grents
from the public throush the legfelature which impose
on the grantee, as the conzideration therafer, » dyty
te the public tc see that they are properly used. (St.
louis, Ac & T« Ho R Coe v. Balsley, 18 1ll. App. 79;
see 17 Werds & Phracses, 496.)

The operation of a radie t-:mldun*.inn station is
not a matter of cemmon right. We nerson mey operste
a redie broadcasting station in the Fhilirpines with-
out first having obteined » franchise therefor. {Act
Mo. 3846, as smended by Rep. Acte Nes. 365 and S5T1.)
The tempeorary perrit granted to petitioner under Repube
14¢c Act Neo. 763 $s specifically made subjoet tc the
provisions of Act Ne. 13886, {%ec¢ “%ec. 1, lep. Act No,
765. ) Therefore, the remmit granted to petitionsy te
operate his radio station is a franchise. The fact
that the nermit grented by Conqgress {s denominated a
*“Temporary Pernit® does net affect the nature of the
grant as a franchise.

Having arrived at the comclusion that petiticner
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is a helder of a franchise under Republic Act Ne. 765,
the next question to be decided is whether or not he
is subject to the tax of 3X of his gress receipts from
the eperation of his radie broadecassting statiea, pur-
suant to Section 191 of ths Revenue Code, or to the
tax of 5% prescribed in Section 299 of the same Code.

The pertinent provisions of %Sections 191 and
259 axe as followst

05, aNG _GLh
1ng. irrigation, artesian well, weter-
worka, and other construction work con-
tractoxrs; x x

X
heat, or nower,

.excent
&mﬁ_mému . tax) x x x
otographic studies, telenhons or tele~

graph lines or exchanges,

or wireless stationsy x x x px
2 tax equivalent te
their gross receipts. sis suppmd.)

respect teo .u nrlstm md fu'euu frane.
chises, won the Jross esarnings or Tee
ceipts from the business covered by the
law grenting the franchisze a tax of five

per sentum or such taxes, chaxges, asnd
percentages as are spscified in the spee
cial charters of the grantees upon whom
such franchises are conferred, which.
ever is higher, unless the nrovisions
thereof mhaio the impesition of a
him! tuo X ¥ % .

/ Seetion 2%9 imposes a tax of 5% of the gross
eexnings or receipts of persons engaged in businesses
covered by frenchises. On tha other hand, Section 191
imposes a tax of 3% of the gross receipts of persons
engaged in businesses specifically enumerated in said
section, among which are broadcasting or wireless sta-

395



DECISIUN »
CeT. Ay CARE NO, 593

/ . s

tions, Cection 299 is 2 general law govemning the
taxabdlity of helders of franchises) Section 191 is
a speciel law, Therefore, Rection 191, in regaxd te
holders of franchises enumerated therein, other than

those specifiecally excepted from the operation of said

section, must prevail over Section HO:] It is 2 set-
tled rule that in case of conflict between a special

law and a general law, the fommer prevails over the
latter,

It is to be Bhﬂl}'“d that smong the persons sube
jeet to tax under Section 191 are persons selling weter,
light, hast, or power, bhut the law specifically exe
cludes “those paying a frenchise taxs® (See Sec. 151
as quoted on page 3 of this decision. ) Ne similarx
exception is made with rescect to persons epersting
broadeasting or wivreless stations. This is » clear
indication of the intention of Congress te tax broad-
casting or wireless lttﬂm under Sectien 191, not-
withstanding that these busineeses may cperate only
under franchises granted by law.

Mo are, therefore, of the cpindon that peti.

tioner, ‘ag operator of a padie broadcasting statiem,
is subject to tax at the rete of 2N of his gross ree

cedpts derived from the operation of said radio sta-

tion under “ection 191 of the Fevenue Code, not M
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under Section 259. Accordingly, the decision appeal-
od from is reversed, without prencuncement as to
costs.

S0 ORDERED.

Manila, October 31, 1960,
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ROMAN M. WMALI
Assoclate Judge

WE OWCUR

Frediding Judge
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