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This 1s an eppesl from the decisien of re-
tioner puymen of m:mm, W}M ﬂ l’,o
764 3¢ a: personal r

dawm-ulmMMﬂb
terests = 958 and 1959, plus ¥300.90 compromise
penalty n mu-mm settlesent of its penal
11:pil ty for failure to produce its books of
and other regcrds for iaspection.

Petitioner is a domestic eorporstiva Mﬁ
for the purposs of engaging in engineering works,
m-ummmmmmmﬁ
ness venturas. It filed ineome tax returas for
1958 and 1959 and on the Lasis thereof paid its
income tax. F

-wnm:mmmmmm
126, t.s.n.p Bxhs. B & 6; B0, ppo We & &3, BIA "
rec.). mmwuiumm-h-&h-'
mwmm,m{mmgm 3

‘Il.

4‘:‘ " 'i



DECISION
CTA CASE WO. 1620
2
Envelope). Purseant to « v o o i R

June 7., 1963 (Roi. Dy p. 18, BIR oo ). Revemue
Examiners CGeorge Concepcion snd Cuintin . Bitanga
examined and investigated the income tax returns and
aceounting records of petitioner from 957 to 196
in a report dated Mareh 17. 1964 the ssid examiners
found petitioner liable for deficiency income taxes
for 958, 1959, 960 and 1967 (Exh. B-2. p. 42, BIR
ree. ) Pursuant to & request of petitioner to give
ite side (Exh, J, p. 57 BIR rec.) regarding the

. ndings of Revenue Examiners Concepeion and Bitanga
the latter heard petitioner After the hearing.
the sald exeminers reiterated their recommendation
for assessment against petitioner (Bxh, L, pp. 85-
86, BIR reec.). Upon instruetion of Mp. Antenio T

 Mereado, Chief; Investigation Division Bureau of

Internal Revenue (Bxha. ¥ & 9, p. 9, BIR rec.). said
examiners amended snd revised the income tax te be
sssessed ageinst petitioner by limiting petitioner s
1ability to 1958 and 1959 (Exh. 4, pp 98-100,
BIR ree.).

Oén the basis of the recomputed tax lisbility
recommended for 958 and 959 respondent Commis-
sioner of Internal fevenue, in his letter dated
December (£, (964, but released on December 29, 196k
(p- 773, EIR ree.) sssessed against and demanded
mnnﬁmhmtqumhlm 18,
1965 of personal holding n-vw ingome tax for
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holding company oo e o0 L '

respecti - amounts of #20,699 7 #27 720,00 -

P Plley i, ialustve of lidsrusie asd sureharge
ap @ el of ¥83,183,85, plus $300.0C Ao

promi < pemal ' = extrajudieial o0 o 0
penal ¢ 'ty for the alleged failure to preduce
it bocks - accounts and rescords = inspection
(Bxhe. O & 16, pp. 11t=193, MR Seo). MO asseGe-
mon weE owalooi by petitiene® em iimsae 4. G
pPe 59 50~ 5 . t.s.m.)

On January 18, 1969, petitione; filed with re-
spondent a letter of protest or reguest for recon-
sideration seeking the cancellation and witbdrewal
of the income tax sssessment on the follewing grounds.
to «t: (1 the right of respondent to assess peti-
tioner for persenmal holding company income tax for
958 has preseribed; (2) petitioner is not s personal
holding company in (958 and 1959; and (3) the dmposi-
tion of 50% surcharge sz fraud penalty and the in-
terest of §7 a month is without any legal basis:
and (&) the disallowed promotion fees of P#75.000.00
are deductible business expense of petvitioner (Bzhs,
Re | & B=2, pp. 124125 BIR ree.).

On March 12, 1965, © warrant of distreint and
'~ dated February 2. 965 wes presented to peti-
tioner (Rxhs. . 22 & 0, pp. 116-718 & 122, BIR
ree.). through its counsel, Atty Alberto Guevara, Jo.,
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who refused to seknowl . the muma Tono. B4 g
p- 127 BIR ree.: pp. 'Th-ill5, t.i.nm, Bald sew-
sel refused to receive the warrant pp. 186-187.
el because 1t was allegedly oo oo
the Commissioner of Internal Revenue acted on peti-
‘Aoner’'s protest of Jamuary £, 1965 (p. 85, t.o.n.):
On Appil 7, 1969, Fxaminer Reyes apparently
informed Atty.  Guevara, J . that, with reference to
his prote ' his superior "'x x x do not want %o
do anything about ¢ = Comsequently, Atty. Suge-
fitie T epted 8 gopy of the warrant of distraint
and lexy from Exeminer Zeyes in order not to put the
Lok ™n o precarious position™ (p. 187, !t-'f.'.l;)ﬁ
On Appdl 23, 1965, petitioner spoealed to this

Caert.
The issues presented for our deterainatien are

gs follows:

(1) Whether or not ticner has
nlﬂttlm"ludhm
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lss e o9iee SBR sy Flisd dE
acplamsil Tane (FucRswsEtl E RIS el W R R )
SEey amR Bt B senalldesadl A Wl FRERMEF W
iieee’ 2 iloties = protest taamnse e palm Re Wl
ssas Wy respendent uiwmiv Wy Welidl cEgTTEReT: @RE L0s
el wisel et sald cavEaal eving sk e
Facelend™ ea sl B, 1T el the =otiibas e
Foviae sl et April i, NS, e Wedes peried
Be e ander Section  of W Aet No. 2%
e sl pasaiied aee o 9 @0 Mesorandum for Peti-
e & 0 of petd 1 Rejoinder) However.
respondent - o eontre @  ew lMemo for
Respondent, pp. 5-8. CTA ree., pp. 910k

Seetions ) and | of Republi: Aet No. 25,
which is applicabl. t. ' gqguestion = issue provide

m‘hh %arebrn-
peal. . herein provided -

1) Deet # Celleector
- now ulm: mm lm ,.f'~




=g pa appeal LAw e SRk of
m l..ﬁ?m_:__.: 1 &: b SRR GAEGYIE) 1)
e Tl © gmel o ileE O

| G dedbes ef (s Commlciener ' wiswsl
Fispwias; (779 whieh appsal eam it o, this
Court wi = 30 days = ﬂ.li]t thereof 4
which v the e = 1 of | itye The doterming-
G o the " épelsion rests, not with the
taxpayer dut wi . . Commissiene  of Internal
Revenue hizself /(See Phi  ppine Planters Investment
Co.. Ime. u &dﬂu Comm! @ of Internal Revenue,
CTA Case No. 266, Nov. 11, 1962, giting St. Stephen &
Association, t al v Collester of Int, Rev. G.R
No. L-19238. Aug. 21, 1958)

Where . wrrant of dlstraint and .evy was is-
suni, this Court he = that such issuansze is proof
of the finality of the ' sessment (Fhl ppine Plant-~
s Investment Co. Ine. v. Aeting Comnissioner of
Int. Rev.. op. gik.) becsuse : warrsnt of distraint
and levy. which 10 the most 4rastiec action of o' 1
media of enforeing the eollegtion tax, “render:
hopeless . request for reconsideration ™ or ‘s
'Mhmﬂtﬂﬂtlﬂlﬂ'w o,
makes the sald roquest "deemed rejected " (ﬂmtt
Hilado . Comm. of Int. Rev., CTA Case o 256,
Oet. 22, 1962.)

The finsl deeision of the Commissioner of o=
ternal Revenue from which appeal should - taken to
thi: Court 1~ hi: letter of :ssessment and demand




leted bonstar 16, 1900, rewaiend W o Sieees @w
Tameesy ey 1905, Resmmes I8 o MRe Tlow csd e
et emeriasd @Y Resedllos cesdadmaed (| et
fsesiese lamber 7. Biil. of 158 Rew:; G.R- Nos
Le'20 . Bept. 30, 960 Ker & Co, - ’5-'011_- o ek
Winn Gl Bo. L=12396y do0 0. 1962). The thirty
(30) dsg perdiod v appesl EoEEs BB PN WReR I aEEETE

'96Y and wa- tolled on Jammary 18, 10, (e
4% on which petitioner '« protest or request =
reconsideration wes filed (North Camarines Lumber
Coey Ian. 7o Wi, af Tat. Rewsp GR. Ne. I-i23F
Sept. 30 1960; Pangasinan Transp. Co., Ime. . Bile
s Elaquers. ammims ¥ Investment Corp.
7. Comm, - Int. Rev., G.R. "= I=23501, May 6,
T, Four k) days v the statulvs poiad o
Wy (30 days wae iadileiliy weed:

On Mareh 2, 965 wvhen respondent . warrant
. distreint and levy was = upon petitioner
through ° legel counsel, the t.  refused -
aceept or acknowledge the - pt  warrant
because hi  let - of prote  against respondent -
woosgsment - pot been acted upon, Wo find peti-
tioner's stand well takea., A searching examination
© the BIR records falled to show that the originmal
Lo of protest of petitioner. dated Jamu o 6
vl e ineluded therein despite ' fact that
W photos i tic copy of said letter BIN rec. .
ppe 1H1-142) bears the stamp of the "0ffisy - the




Semmd autilime™ and! W Gk lal o e Fesiving ek
P EPIATeh. SesecaEeiliy y PRERNSEE D RIS
o @igRpeiet aBf Y SRty W ey Alveids o

00 FegeeHilen 1& PAANIREE s JEVEREE HELAGS o=
wammh%&mﬂ :
_mwmmm@muww
U e BER o,

‘The | protest consisting - - s o
et gge SwEw. It e ol spparently on strong
“w grounds and | wa neither frivelous nor
“omdesl e the eollection o the (o gputed
seme om amsesset, 10 feet, petliicscs's lege:
el 1wy s slasd] eyl of respendentiz
wmirant am. Appil Vp S, Wedey Wis aEiesteaes,
88 mam o sald ¥BaY petliciscr prestlowily ot Shed
Weel ten 0 te ¢ assessment v denied and
SUlied 1 respendent on April 7. 1 There-
after; sotlidkesss (ied wiiG Wis Court the eismas-
pemilee peiiilen fu sowiew em April 23, 1965, &
i Geye afies the seesiph of onid warrent. In d@ewd; -
4% teok ;i tioner « total - twenty deys (i the
receipt . respondent - - wvo and warrsnt of
ddovint 0 within which - appeal to this
Court. Accordingly, we \-'( that petitioner':

e
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[ & cosw of e corpora’c imcome wuw poimw
petiiisncy ae 1958 (o found in . BIR records,
dimaiion = the finensial taiassst (ppe Jeot6 .
The ¢ v of filing does not appesr n the sail 1
eome v retuarn. Ve . seume, however that the -
sompe fes the ealendar jous 1998 =an Tiled Wil o
spondent'  effice on . before Mareh = 959
Section 46(b of the Netionel Interna Reverme Code
before 1ts amendment by Section 6 of Republie A
No. 2343.

Al the corpora . inmcowe  return of petition.
wai filed for lega purposes on Mareh 1958 and
e income - assessments ond letter o demand of
respondent dated December £ 1964 were released by
i te petitioner on December 29, 1964, 1t 1. clear
tha' respondent’ . income tax assessment for 9958
was issued within five 5) years. elight (8) months
and twenty-eight (20) days from Mareh |, 1958 when
petitioner s corporate income tax return was filed.
Aecordingly. we hold that the right of responden’
to iisese petitiene: for 1958 personal holding com~
pany ineome tax in the sum of #20,699.47 inclnstiow
of interest ha: preseribed under Section 331 of
the NMaticnal Intermal Reverme Code whieh nrovides
o fellow 1




¥or the taxablc year 1959, petitioner filed

Yovaes MR IEEEEE lm therein © net income
W $23,320.05 » vuich |1 pald the cerresponding
income = A breakdown of the necome for the v
ey oEsew that petitdaene. had Ghe Ielllceding eommens
2 Eees  noome’

Promotion onl m.rw 2o ™06 7%
Rentals - . . . . 5 o 65 g-g
Imﬁ‘ 2 9 ' L&
Bl a m (0 rq'é.m

Eﬂﬁtﬁn

After exsmining and investigating petitioner -
the following - personal holding company neomes

Net profit i 58 *&
o o P B.109.6

ﬂm

(BIR records. pp. 96-99 & 112-7.3.)
Bection 63 of the National Internal Revenue
Code imposes & tax of 458  the undistributed income
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B S ey eeldig ormpamy.,  Mier o Gl
of e e Beds, o peresmml MEIEdag sassesy L9
Safinel ae sy eepewaidsm ot Lawst 008 oF L%7 aFees
i Seatiem 9 Suvesdf ond 8F any Yee darisy e
ash St of e Gasebls peer seFe Sem 08 e Wi
@F Ly eekstnallse steek s owned, Wireslly aF L
sy, W b et mese ea e (P tafivilessic,
Petdtioner = . durimg o o 8,
fhow (00 aet of ke eight (8 stockholders o Algue.
Tee, cewcdl pepe Yan 508 o0 pelfitienes’s ewiniemia
capital ek (Poldlieser’s Wasm.p - 195 OBA Fea.,
o 60, Consequantly the i ‘sneidils require=
e = @ L foP @ s holding company -
e aeiEiedl.  The legality, therefore. of -
spondent || = . . depends upon the question
Gheeen the e income - petitioner in | 59 com-
iaiad of 1 Lot 868 personal holding compamy ine-
@ 0 defined in Seetion 65 - the Revemue Code.
In 1959, Algue, Ine. ol o giwee ncome of
#16h,0b1 . 48. 't 1. 'ndispensable, ther . that
80f ' =i income amounting . o oogt B3 553,08
‘il be perseme holding company ncome. By adding
o pestul (messs of ME5,N83.2), Wieh G0 Jecs them
S0% o e gsene income, and Y promotion fees
P7%,000,00 comsiliiond 0o 8 personal cuuias emEbme,
20 wmldl Gmpess et petiidloner '@ 5 persons’ hold-

ing = Gooows more than 80% of 4 sv income
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Ceorg: T. '

@i and Quint'n P, Bitanga) claim that
“woe of MP%,000.00 are persomal =

Fespondent = examiners Ne

| personal helding company income.
gompany neome because seid fee ) were realized

P

the petl <er on gocount of the personal servia

e =i

The sald claim of the revenm:e axaminers

¥r. Alfredo Guevare who ls the

trolling - - khelder of Algue, Ine. (Exh, B=§, BIR
. predl v on Section 65(1) of the HRevenue Code

which reads s follows:

ree.- p- “})

mumu,

,m“mmmm..-

T e

E
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g il 368 a7 PP, 000,00 wmEw CuEnsd petitioner
under . persona . eontract with = Fhilipe
pine Sugar ¥ Development Company the deci-
G dmet e v determined 0 whether or not Mo
Alfredo Guevera is " gnated by = eontrset
e eew 48 perferm e wrvieess® e the Pl
Fugar Eststes Development Company = some person
other than petitioner has the righ to designate
him, by = or by deseription,  the individual
who = = perform the servies.

Under ' contract between Algue, Tne, and
Phi ppine Bugsr FEsts  Develepment Company Exh
QQ. Petd v o Bovelope  exhibits) the former
W appointed and anthorti o by the latter to sell
e land, fecteory and olil mamufacturing process
subject to the terms and sonditions stipulated
therein. But novhere ond in no vise doe! the con-
traet show that some persen other than petitioner
had the right to designa - by name or by deserip-
tion, Mr. Alfrede Guevara a: the indi  dual vho was
%= perfora the service for the Philipnine Sugar Re-
tat.: Development Company On the contrary the
stockholders of Algue Ine, agreed that the sale of
the properties  question ghould = undertaken by
Alberto E. Ouevara. J .. fHduardo Guevara. Edith
0 Farrell. Poble Ouevara Rosarie Sanchez and
Isabe Guevara (Exh BRR  petitioner » Envelope of
exhibits)
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(W;ﬁﬁ'mmwwmm
gy ¢ e Cuived Btates Feleswi Hnesms Tai leiw
am e mbjed (dee TR.Ce LMY, Seae Bl
25 280, NPWT; Bess TR T Bewy Aty Baey
ARG 1M Revesss AeS, Bos. IELSS, op cnemied
B 195 Bew. dad; Bes. 1) see alee ¥ Newless, lew
o8 Podaral Thesss Tam e, o W), (&m S
e G Medted Stav.w, e Weviales in Femss 8
s Gesclen ssekmeds (e, /), ese he
mied riaaiiy W reach el of Viiess e sl
e ? did S8 o e aveldanes cHnaRe SeeRgh
i Tagee fiew of o corporstien Guswiy e Sasfvidesal
e 5 gERe Rl s aef daeRsERETeR; SRBEPS
el & ceEemst ik Be spereiies % perfomm
porcaisl MEMESO T Tas PoOTISE 8 et v
@ oorporation - ght &uudigmsic al o wasll 99
powection but o0 whd 0 oo swe the eorporation
@eliests: & wagh bigger et hew e pepson oF _
e begE LeElidss s S5 @ haviag the corporation
oaly o wcoo cerperate - = Mertens, law of
Federal Income "« tiom, . By the Gevies o
W personal holding company, “hiiivic, am ine
a6 aseptbanch tsdest 45 Mapgwy 1N B ENES SN
o nanen amasiive, weid fwe o syeretien ead
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cEmRERest Mo ceEviees o el cErpeR-RieR o5 @
camfigeet Wl Ui parasas; o ape e Fesll
e deellpated pesty, and e M@y Biied e»
wellanded paipen weudd ooy el ek e e
e e MG BolUled @8 WicEld pevesdg W
s o fumwis the serviees, = . named o oo
mummmﬁmmmﬁu
Maadad, Po ibdkesss, insey Vo Gsssdosiencs of S
tasanl Revamme, OTA Sues Nee 7R Auw, Ty 79870,
In Whe wmee o lew, Bese (8 ne lediesties =
Wt Al Vi, we Geeiged Go cosil the inewme \
tax due Dvae My, Alilsets Sscoues through e Pesese
am o 0 peeeeesl ekl ceagear. The dald ces-
poration was wiEsw el e GRgREe GE 0 laed timmis:
Tasiemas. Freleldy, ke scFviess of Hpo. Alberte
Sesvare weRe oMEe 4F At wisskls eceiis; but the
GEefmeat e e Pnilppiae o Rgta Development
Compeny @@ mo8 rposdfieni’; requive My msview

e oo deseription, Moreover petl o wen
ieparetel aB Ry 2 19EL Whdiy e ceevias under
FReilE WaPe ER¢ FeRdcsed AL 1999, 10 cennet e

46 e Gesivod o Mm Tven W PRLidppine Sugar Woisbe:
Developuent Company. The prosotien ‘o of #75,000.00,
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Respondent = i that o wesns 0 B75,000,00
representing - paid te - stockholders of
Algue. Ine . | not deductible fros petitioner':
s Laeesws L TOW loessss dld payaent c= the
stoeckholders | “aiitious ot that o i
4 family corporation (Bxh. B, BIR 0., pe 43).

v general ' ppeeifie requirement for .
mr ef =1 o other compensa .. from
s  neome | embedi | in Seetion 30(: - the
Revenue Code which provides among cthers

Under the foregoing provisions o ‘v, e de=
dustibility of sslart < o P lneew, T e
and gomply with the following requisites, to wi'(
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1. The expense for silnsiss @e% e bell
™o saisrias amet De patd & i willEdls

3. The seiawiae et Do ilaeaPRsd
o a trade or iinuse

4. The expenses must im =c" be i isw op
other compenss ong

. The sa’ o= wms  be for persensl
‘aey sctually emdesali and e

6. The saleries sust be-Feiséashle fn smoust, )

__Im twplementing o o d@sc on Section 30

(a ) of "o Revenne Code. gumpa, *~ suthorized by
8000 on 338 of the same Code, ' Seerets of
Finanee promulga ed Revenne Fegulations No.
otherwise ¥noyn = the Inecome T Regu.stions.
Sectien 70(7) thereof provides - follows:

e

engation for urml service:
The test of deduct-
8 § B nth.uu-rmtin
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TPl e of & 4L ddend an e, e
AD dSes W GeRNE ﬁ:: e ea8e of &
m"“i!_ '.-'Z=.'__~Z g S8 F"lﬂ-ﬁ'ﬂﬁ --154“'
qﬂ'h i ..'i:r' el B hq. vhom WS
LF AW | @ Eﬂw the ssiawies Dﬁh 'u

cumaes of sae erdisaFilsy peid fuv
Fhad e gardloss, end the aseesEilss
;%f‘iiw LW!‘-M gl baER @ giase

M@:m sabchwer rendered. o ok
am?atam-mamWﬂh

m@ﬂ’w Rt
The .“'..V‘ testimeni  and documentazy.

A el e smount o PP5,000,0C was paid by petie
thames Ak 199 cu eompaissies Sep GFvices rendered
by . uliooing stoekhelders . omely

Li%assw B Guevara, Jr. n‘g,mﬁw

Rdwardo G- <

1aglel Saofews uugmﬁ

Fa - Cueva 10.000.00
Sanchez 20,000.00

B4l %S 0'Farrell J0,000,00

Sotal VAR

The amount o compensation received by cech of
them v Algue. Inc. was declared in their respeetl «
(eess o return for 959 and the income taxes due
Whaiees wews pal . The said expense of the peti-
“oner out of a tota 4income of #i25 000 .CC whigh
wie received by petitioner from the Philippine Sugar
Fsta  Development Company in 959 snd 960 in the
amounts of #95.000.00 and P30 000.00. respect vely
- considered . - . neees = . and reasona
‘o the “Lih siioo, the il ctoekholder: were -
S L fwsng the Vegetable 01l Industries
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CaslREnS DR WesPRL ATl Es GRS
Sugar  Development Company - i MR e
plagce they approached and convineed prominent
EpaEael Sl Ueciews te W s shares of dhogk @
e waw Favpeaniied and ey seesscdsd in deing .-
gl Snn by reason of thel: indl o merit o
il sl S0 el e Weisess Umasssiion
w0 question they were 'ble to push through the
oo = business deale inve  ng millions of

e |

LelC oo
Moreover t 0t o sal that the compensa-

Wlen da W et amount of #75.000.00. which was

e T W petiiianss te 190 stogkhelders. & o

Ll bution ¢ eash Avidend in disguise. an

wevd mation and analysi: of the evidence of record

Fud to show that the said payment of #75,000 .00

. the various stoekholders bear a elose relation-

ship to thel stockholdings n Alguve, Ine.
Agoordingly. ww = that  corporation has the

right to . compensation of its employees (i

Samm v, Colleetor of Internal Mevemve, 42 inil.

U0 il courts are not iseclined to intervene with

Wl right AL proverly exergiged lLevine & Bros. .

‘. 7. Commissioner. 0/ ¥ £247) Wagegro Corp..

38 BTA 225) It follows  therefore, that the amount

of #75,000,0C0  deducti ' from petitioner s gross

‘meome in 1959
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Wik respest S0 G il pe
P300,00 for the - . fallusn - petdlilans e
produce 1  book . acecunts and . oo
inspeetion suffic t te v " respondemt - =
not have . power = fimpose . compromi . pemalty
without the consent of petitioner (Colleetor . U.8.T.
et = . O,R, Hos L= 7274 and Le 280 HNovember 28,
958, Colleetor v. Bautista, = . ' R. Nes L-'2250
and L- 2299 May 27, 1959 Philippine Internatienal
Fair, Ine. - “ollector of Internal Revenue G.R.

Nos., L. 2928 & L. 2932, March /. 1962). The impo-
sition of the compromise penal inm thi: ease 1
therefore 1illegal.

WHEREFORE  the decision of respondent Commissioner
of Internal Aevenue assessing petitioner the amounts
of $20,699.47 #27.720.0C, and 3% 764,38 as 1958
persona . holding company income tax and 959 defi-

- sency corporate income tax and persenal holding
company nocome tax, respectively is reversed Ae-
cordingly respondent s assessments against peti-
tioner are hereby cencelled and deecla’ . of no forece
and effect Without pronouncement g to cost.

80 CRDERED.

" ESTANISIAC K. ALVAW
o Assceiate Judge
ROMAN M, UMALI
P i J'..ll

RAMON L. aVANCE!A
Associate Judge b



