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In her Answer ° file* on November 14, 2011,
respondent raised the following special and affirmative
defenses:

7. The assessments in question were
made and issued in accordance with law,
rules and regulations;

8. Royalty payments per BIR Form
1601F (Other payments to NRFCs) total
P6,372,165.79. Note 12 of the FS states:
‘In  consideration thereof, Symmetry

Philippines, Inc. shall pay fi f
7 monthly Philippinen ~ 2l a
pt ~ . The above amount was grossed

up and resulted in the amount of
P127,443,316.00, which represents net
sales, the basis of royalty payments. The
difference between the derived amount was
compared against Symmetry’s Income Tax
Return, resulting in undeclared sales of
P49,167,727.00. The fact that only 3.9M
was claimed as Royalty Expense in the ITR
is of no consequence since payments per
1601F ref :t P6.3M. The inclusion of the
tax bas¢ of the 6.3M remittance as part of
Royalty Payments finds basis also in the
agreement where it is stated that 5% of
net sales is the basis of royalty payments.
There is no mention of additional
compensation for Symmetry USA in the
form of commissions anywhere in the
documents submitted to refute the
assessment.

9. Respondent disallowed petitioner’s
part of commission expense, professional
fees, purchases of goods and services in
the total amount of P3,711,336.56 for
failure of the petitioner to withhold the
corresponding withholding tax the »>n and /
remit the same to the BIR.

° Docket, pp. 149-151.
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documents, submitted to tt Court an ICF Report with the
following results:

1. Petitior - had no undeclared sa ;, in the amount
of P49,167,727.00 arising from grossed-up amount on
alleged "“royalty payments” because such amount were
commissions and should not be used as basis for computing
petitioner’s revenue. Petitioner thus cannot be held liable
for deficiency income tax and VAT rel -ive to such grossed-
up amount.

2. Petitioner had no undeclared sales from “*Assumed
Undeclared Importation” in the amount of F*.650,134.00
based on the audit conducted. Further, the E™R failed to
provide [ tioner tt factual and legal bases of such
assessment which is then deemed void pursuant to Section
228 of the NIRC.

3. The disallowed commission expense in the amount
of P4°),336.00 ¢ med by tt BIR to be a discrepancy was
due to an error in identifying the expense. Instead of
recording some of the discrepancies as Commission
~¢pense, it was mistakenly recorded as Sales Discount. The
remaining difference was attributable to timing difference as
petitioner is following the “Accrual Accounting” m :hod in
preparing its Financial Statements.

4. As to the disallowed P60,000.00 Professional Fees,
the same should be allowed as appropri withholding was
done by petitioner. Those not subjected to withholding tax
were for payments to General Professional Partnerships.

5. Other income payments v -e erroneously
disallowed by the BIR.

6. The disallowance of Unsupported Various
Expenses in the amount of P3,364,471.73 is without legal
and factual basis.

7. Petitior - is not liable for Deficiency Income tax
for dis 'lowed NOLCO.

8. However, petitioner is liable for Deficiency \' T in
the amount of P95,730.15, exclusive of penalties and
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interes

Commission payments

4

as well as for unpaid withholding VAT for

exclusive of penalties and interest.

in the amount of P637,Z 5.58,

After petitioner rested, res ondent, though counsel,

manifested tt " she would not present any evidence.'°

The lone issue submitted by the parties for

as follows:

1. Whether or not Petitioner is liable
for deficiency income tax, deficiency Value-
Added Tax, deficiency Withholding Tax-
Expanded, and deficiency Withholding Tax-
Final, in the total amount of Fifty Seven
Million Three Hundred Thirty Nine Thousand
Five Hundred Fifty Nine and 49/100 Pesos
(P57,339,559.49).

~ISCU |

asolution is

First, the Court must determine if the instant Petition

for Review was seasonably filed. Section 228 of the Nz

Internal
provic

onal

Revenue ode (NIRC), as amenc¢ 1, pertinently

5, thus:

SEC. 228. Protesting of Assessn 1it.
- When the Commissioner or his duly
authorized representative finds tt " proper
ta>y 5 should t assessed, he shall first
notify the taxpayer of his findings: x x x

The taxpayers shall be informed in
writing of the law and the facts on which
the assessment is made; otherwise, the
assessment shall be void.

Within a period to be prescribed by

implementing rules and regulations, the /

10 Docket, p. 481.



DECISION
CTA CASE NO. 8324
Page 8 of 36

taxpayer shall be required to respond to
said notice. If tt taxpayer fails to
respond, the Commissior - or his duly
authorized representative shall issue an
assessment based on his findings.

Such assessment may be protested
administratively by filing a request for
:onsideration or reinvestigation within
thirty (30) days from receipt of the
assessment in such form and manner as
may be prescribed by implementing rules
and regulations. Within sixty (60) days
from filing of the protest, all relevant
supporting documents shall have been
submitted; otherwise, the assessment shall
become final.

If the protest is denied in whole or in
part, or is not acted upon within one
hundred eighty (180) days from submission
of documents, the taxpayer adversely
affected by the decision or inaction may
appeal to the Court of Tax Appeals within
thirty (30) days from receipt of the said
decision, or from the lapse of the one
hundred eighty (180)-day period;
otherwise, the decision shall become final,
executory and demandable.

Per the parties’ stipulation, petitioner received
Assessment Notices dated April 21, 2009, including the
Formal Let-- of Demand (FLD) in 2009.! The said
Assessment Notices and the FLD were not offered in
eviC nce, while the FLD with Details of Discrepancy, and
Assessment Notices'? attached to the Petition for Review
dated August 23, 2011, do not indicate date of receipt by
petitioner. Thus, the Court cannot determine with certainty
if the )rotest was timely fi 1 by petitioner on June ™5,

~)09. 1
/

1 par, 10, Summary Of Admitted Facts, JSF, docket p. 205.
12 Annexes K, L, M, N, O, P, Q, and R, docket pp. 94-103.
13 par. 11, Summary Of Admitted Facts, JSF, docket p. 205.
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Proc 2ding to tk merits of the case, it must be
emphas’ 2d that tax assessments by tax <«am ers are
prest ned correct and made in good faith. All presumptions
are in favor of tt corre tness of a tax ass ment. E that
as it may, such assessment must t supported by sufficient
evidence. The Supreme Court explained the rationale of
the foregoing legal principle, in this wise:

xxX Upon the introduction of the
assessment in evidence, a prima facie case
of liability on the part of the taxpayer is
made. If a taxpayer files a petition for
review in the CTA and assails the
assessment, the prima facie presumption is
that the assessment made by the BIR is
correct, and th " in preparing the same,
the E R ‘sonnel regularly performed their
duties. This rule for tax initiated suits is
premised on several factors other than the
normal evidentiary rule imposing proof
obligation on the petitior --taxpayer: the
presumption of administrative regularity;
the likelihood that the taxpayer will have
acc ss to the relevant information; and the
desirability of bolstering the record-keeping
requirements of the NIRC.

However, the prima facie correctness
of a tax assessment does not apply upon
proof that an assessment is utterly without
foundation, meaning it is arbitrary and
capricious. Where the BIR has come out
with a ‘naked assessment,” i , without
any foundation character, the
determination of the tax due is without
rational basis. In such a situation, the U.S.
Court of “opeals ruled that the
determir :ion of the Commissioner
contained in a deficiency notice disappears.
Hence, the determination by the CTA must
rest on all the evidence introduced and its
ultimate determination must find support in /

credible evidence.” *°

19 Commission of Internal Revenue vs. Hantex Trading Co. Inc., G.R. No. 136975, March 31,
2005.
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In connection with the foregoing, petitioner availed of
the servic 5 of an Independent Cerl ‘fied Public Account 1t
(ICF ") pursuant to Rule “ 3 of the Revised Rules of the Court
of Tax opeals as the case involved voluminous
documents.?® However, it must be pointed out that the
C L t cannot just adopt tt ICPA’s findings sans verification
of the documents from which they were based.

Significantly, the Court of Tax Appeals Circular No. 1-
95 provic 5 in part:

1. The party who desires to introduce
as evidence such voluminous documents
must present: (a) Summary containing the
total amount/s of the tax account or tax
paid for the period involved and a
chronological or numerical list of the
numbers, dates and amounts covered by
the invoices or receipts; xxx

2. The method of individual
presentation of each and every receipt or
invoice or other documents for marking,
identification and comparison with the
originals thereof need not be done before
the Court or the Commissioner anymore
after the introduction of the summary and
CPA certification. It is enough that the
receipts, invoices and other documents
coy ing the said accounts or payments
must be pre-marked by the party
concerned and submitted to the Court in
order to be made accessible to the adverse
party whenever he/she desires to check
and verify the correctness of the summary
and CPA certification. xxx

Tt circular was promulgated to avoid the time-
consuming procedure of presenting, identifying and marking
of voluminous documrr 1ts before the Court. It dc¢ ;5 not
relieve the taxpayer of its imperative task of premarking /

20 Docket, pp. 219-221.
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Purchases of gonde 1,040,153.00
TNOTAI _DQ 711,337 (')_0_

After audit of petitioner’s evidence, the ICPA reached
tt  following conclusions rec -ding the Commission Expense
of P410,336.00:

The discrepancy per returns and AFS
arose due to error of Symmetry Philippines,
Inc. in its recording. Instead of recording
Commission  expense, the Company
recorded sales discount instead. The
amount of the sales discount was
P2,169.00 million. Besides, the reduction to
Commission expense and Intercompany
accounts in the amount of P2.355 million
were made to reflect commission paynm 1ts
by Symmetry Corporation USA to its
Philippine-based agents. The latter
instructed Symmetry Philippines, Inc. to
settle this on their behalf. The remaining
discrepancy will be attributed to timing
difference, since the Company is preparing
its Financial Statements under ‘Accrual
Accounting’. For instance, the Company
booked its commission expense for the
month of December 2003 on same month,
but reflected in January 2004 withholding
tax return. Likewise, the commission
expense for the month of December 2004
was reflected in January 2005 withholding
tax return.’®

Petitioner claimed that the difference of P60,000.00
disallowed as Professional Fees also represents timing
difference of booking and acl il remittance of withholding
tax. On this matter, ' 1e ICPA reported, thus:

Based on my review on the audited financial
statements and alphalist of suppliers in 2004, I

30 Exhibit “Q-2”, docket, p. 305.
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(b) Delinquency interest at the rate of 20% per ann' n
on the total amount of P25,981,7¢™ 71 and on tt 20%
defic ncy int -est which have accrued as afore-stated in
(@), computed from July 31, 2011 until full payment thereof
pursuant to Section 249(C) of the NIRC of 1997, as
amended.

“T ORTTRET.

R/FABON-VICTORINO
soCiate Justice

We Concur:

Q T AT
LOVEL" R./BAU A MA. BELEN M. RINGPIS-LIBAN
Associate Justice Associate Justice

ATT™5TATT N

I attest that the conclusions in the above "ecision w re
reached in consultation before the case was assigned to the
writer of the opinion of the Court’s Division.

Chairperson
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C™RTIF "1 N

Pursuant to " -ticle VIII, Section 13 of the Constitution,
and the Division Chairperson’s Attestation, it is hereby
certified that the conclusions in the above Decisio were
reache in consultation before the case was assigned to the
writer of the opinion of the Court.

ROMAN G. DEE ROSARIO
Presiding Justice



