REPYR(IC OF THE PHILIPP.VEB s
GCOURT (F TAX APPEALS
QUEZON CITY

DAGUIO GOLD MINING COMPANY,
Fetitioner,

- VErSUS = C.T.A, CASE NG, 2152
THE COMMISSIONIR OF INTERMNAL
‘Respondent,

REVENUE,

ofe 176G

PECISIoON

Vetitioner seeks the refund of r52,484,84

' representing alleged overpaid ad valopem taxes

on the gold !:xtrantﬂ or produced Ly it from
April 18, 1962 to January 16, 1967, Petitioner
is a domestic corporation with business address
at Ltquluhi.l Bank Building, Juan Luna, Manila,
It is engsged in m.i.n.:l.ﬁ operation for the pro=
duction of gold,

rrom April 18, 1962 to Jenuary 15, 1967,
petitioner paid a2ll the ad valorem taxes on the
gold extrocted or pm by 4t at m'ﬂu-.
fald taxes were at first collected by respondent -
;t-th- rete of l=1/2% based on th& world price
of gold at 535,00 per ounce set by the Board
of Governors of the International murr Fund,
In effect, st the time material to thie case, the
standard price of gold in the Philippines is
r136,50 per sunce considering that the conver .

-
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sion rate of One US doller is eguivalent to 73,90,
In subsequently computing the l-1/2% ad valorem

tax on gold extracted or produced by patitioner,
respondent Comniscioner of Intermal Revenue added
to the “actual market value” of gold the correspond-
ing amount of subsidy received by the petitioner
from the Gold Subsidy Board created under Republic
Act No, 4859 entitled “An Act to Provide Assistance
to the Gold Mining Industry") which took effect

on September 2, 1966, HSection 5 thereof provides

as follows:

e le) AL L
antitled to the official price as b-r-h-
ummwmm:m 311

I”‘lrﬂr""r"
11\.f‘ l .1-"‘; 1]

ove. @oic

such mines shall be ene
Sitled to the offieial price as hereinbefore
Ml-d u-hr Sut.tn Hri

jive o bonus squivalent to T of &
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On Degcember 28, 1967, petitioner, thru the
acoounting firm of De) Rosario & Co,, regquested
mmmntm“mcrmt#mm
paid ad valorem taxes, On April 24, 1968, petie
tioner reiterated it? request for refund and/or
tax credit, Respondent referred petitioner®s ree -
guest to the Regional Lirector of North Manila,
on August 11, 1969, Examiner Deogracias i, Reyes
olthllmmlutt:hu. regommended to the
nm Commissioner of Internal levenue the
refund or tex credit of r11,805,95 to petitioner,
instead of 952,484,84, due to the presériptive
mhrﬂmmﬁdhtnt&umah
hﬂml Internal revenue Code,’

On March 1, 1970, howevsr, rupanmaul-
missionar of Internal Aevenue dJdenied petitioner®s
reguest for refund or tax credit of the alleged
overpaid ad valorem taxes, On April 6, 1970,
petitioner, thru the accounting-firm of Del Ro=
sario & Co,, moved for » reconsideration of rese
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pondent®s decision based on his letter to a firm

of public sccountants dated rebruary 7, 1967, where=

in he ruled that the ad valorem tex on gold should

be based on the "actual market value" ’th-ruh (BIR
rec,, p'p. iH‘: CTA race., ppe 10-11),

On July %, 1970, petitioner filed l.t.:l peti=
tion for review with this Court ﬁl-qing. among others,
the favorable ruling of =aid respondent mentioned abovi,
Subsequently, respondent filed his answer to the petie
tion for review alleging by way of special snd affire
mative defenses that respondent®s ruling of Pebruary
.7, 1967 relied upon hr petitioner has already been
cancelled and revokeds that the Government is not
estopped from collecting taxes due to the error or
mistakes of its m and that even if netitioneyx
is legally entitled to the refund of the overpaid
afl valorem taxes, the amounts paid on account there=
- of prior to July !.- 1968 cannot be refunded under
the provisions of “ection 306 of the National In-
ternal levenue Code.

There are, therefore, two (2) issues sube
mitted to this Court for resolution, namely:
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(1) ‘“hsther or not the amount of
subsidy received by petitioner from the
Gold Subsidy Scard should be added or
included in the official price of gold
in computing and imposing the l-1/2% =24
valorem tax prescribed by Sgetion 243 of
the Hetional Internal Revenue Codey and

(2) “hether or not petitioner's
claim for refund or tax credit filed with
this Court has aslready prescribed underx

section 306 of the Hational Intermal Ree
venue _ode,

Section 243 of the Natiomal Internal Ree-
venue Code applicable to the case at bar provides
as follows:

ket value of annual gross ocutput of the

minerals or mineral products extracted or

Mn—u;mmm:am
£

Petitioner vigorously contends that the amount
of gold subeidy received by it as preoducer of gold
should not be added or included by the respondent
Commissioner of Internal Revenue in computing the
1-1/2 ad valorem tax impesed by Section 243 of the
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'National Internal Revenue Code, supra, becauses to
do so would contravene the meaning and definition
of the phrase "sctual market value® of the minerals
or mineral extracted or produced from petiticner's
mineral landy and defeat the liberal and benevolent
purpose for which hdpublic Aet No, 4859 was enacted,
In briaf, petitioner contends that it was never the
intention of the Government to subsidize gold pro-
.Mtlﬂiltthlsﬂ.li.mw.plﬂ.l
the subsidy by imposing ad valorem taxes thereon,

On the other hand, respondent maintains that
the 1-3/23 ad valorem tax imposed by Section 243
of the National Internal Revenue Code, SuURL3,
should be based on the official world price of
gold at 535,00 per ounce (sfter converting its
squivalent in Philippine peso), plus the smount
of subsidy given by law, In support of his |
etand, respondent cited with approval the D rO=
visions of Republic rct Wo, 1164 otherwise
known as "An Act to Provide for Fmergency Assise
tance to Gold Mining lm of the Philipoines,”
Zection € thereof provides as follows:
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uuu to an nut-t.uu from th- m—

per & >auction wit.hu th-
effectivity at thh Act, not to exceed
the production during its poste-wer pesk
yeary Provided, That in cese thare is

mu- pmamhn. the u-:l.-tnm to be
exgess shall be that which will

m-mm%__’numn-

(b) In cases of mntm gold mine
which are over the marginal m-lﬂnlunn.

such mines =#hall be given an assistange

- that will bring the W
assistance, to Se OUNCR,

scoring suppl

» x x x

- From the provisions of law above-gited, res-
pondent stated that the phrase -‘muuim to
give the total, officiasl price plus assistance"
is indicative that, from the inception of the
gold subsidy sot, Congress imtended and trested

- the subsidy or assistance to gold producer as

part of the official price of gold and, therefore,
the 1l-1/2% ad valorem tax imvosed by Section 242
of the National Internsal Revenue Code should be
based on the official price of gold plu the

amount of subsidy given by the Goverament,
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We csnnot subscribe to the theory of the
rasponcdent commissioner of Internal Revenue bee
cause Section 243 of the National Internal Ree
venue Code was promulgsted under the taxing power 7,/
of the State, The principal objective thereof
;HIHHMIBS the support of the Govern-
mant, On the other hand, sepublic scts Nos, 1164,
3089, 3472, and 4859 dealt with the Government
assistance to the gold mining industry and the
statement therein that the totasl value of gold
includes the o!ﬂctll. pr:l.u thervof ane% the sube
sidy given to the gold producer, does not in any
manner implement or -nua the definition of the
agtual market value of gold, Thus, in the dases
Frocklich & Mhu vs, The Insuler Collector of
Custome and Kuenzle & Streiff v, The Insular
Collector of customs, 18 Phil, 481, our Supreme
Court held as follows:

upon subjects or citizens, not to extend their
m&w by implication beyond the clear
. of the language used, or to enlarge

- not specifically pointed out although stand-
.ing on a close amalogy. In svery case, theree
fore, of doubt, such statutes are cohstrued -
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most strongly against the governmant and
in faveor of the subjects or citizens, be-
cause bérdens are not to be imposed, be-
yond what the statutes expressly and clear-
ly import, Revenue statutes are in no just
sense either remedial laws, or laws founded.
upon any permanent public pelicy, and there=

hnmmh- liberally construed, (“See

also the in Luszon ‘tevedoring Co,

vs, Trinidad, 43 Phil, 803), '

Hore@ver, an eoxamination of Section 5 of
Republic Act Ko, 3089 which took affect on June
17, 1961 shows that the amount of subsidy given
to gold producers is not always s part of the
total value of gold because said Section 5 cone-
mmlﬂlm:mhlm:

X X x Provided, tmnn-tmmth-

term of this Assistanewn, the gold producer

oying the same shall give a bonus equi-
to of the assistance
it receives ibuted among its
mmammamm

’m'“‘mm.

In the light of the foregoing, it cannot .
validly be sald that the actual value of gold
imposed by Section 243 of the Wational Internal
Revenue Code includes the amount of subsidy given
by the Gold subsidy Board to the herein peti- .
- tioner, In fakt, the extensive and whole-
hearted effort of the Govermment to assist

gold producers in the Philippines, instead of
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giving additional tax burden, is clearly mani-
fested 4in “ection 13 of Republdic Act Ne, 3089,
the pertinent portion which reads as follows:

Tha o amoun lv lable in € E .iﬁld
u-l-um Trust FPund®, i: not sufficient
to provide fully for t.h- assistance to
be given to the gold mines under this
Act, the Central Bank is further suthoe
gized to charge the current account of
the National Treasury to make up for the

 deficiency,

it can thus be seen that the total value
2f gold mentioned in the various gold subsidy
laws as including officisl price plus assistance
has no bearing with the definition of the gctual
market value of gold found in Section 243 of
the National Internal Revenue Code, The clear
intention of the Government to subsidize golad
pr;ndu-trl will be nullified if at the same
time the said subsidy is held subject to
tﬁ- ad valorem tax murghﬂ by Section 243
of the National Internal Revenue Code,
SECOND I _SUE3

Refunds and tax credits of revenue taxes
u-MWHﬁtlmMiMMn! the
National !nhrhil Revenue Code which read as
follows:s
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the recovery of any ut.lulu Imnnl-m
tax heresafter alleged to have been srronecusly
or illegally assesced or ¢ollected, or of
any penalty claimed to have been collected

wrongfully collected, until a claim for
refund or credit has been duly filed with
the Commiszioner of Internal Revenuep but
such suit or proceeding may be maintained,
vhather or not such tax, penalty, or sum

has been pald under protest or duress, In
any case, no such suit or proceeding shall
hmnmuumi of two years

from the date of payment of the tax or pee

The suthority of the Commissioner
of Internal Revenue to credit or refund
taxes or penalties under this section
can only be exercised if the claim for
cradit or refund is made in writing and
filed with him within two after the

payment of the tax or L3

Interpreting the foregoing provisions on
refunds and tax eredits in.comnection vith Sece
tion 11 of Republic Aet Ho, 1125, our “upreme
Court in the case of Gibbs ve, Commissioner of
Internal Revenus, L=17406, November 29, 1968,
hald as followsy
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X % X "eec, 306 of the National Intermal
Revenue Code should be construed together
with Section 1l of Republic Act 1125, In
fine, a taxpayer who has pgid the tax,
whethar under protest or not, and who is
claiming refund of the same, must comply
with the requirements of both sections,
that is, he must file a claim for refund
with the collector of Internal RJevenue
within 2 years from the Jdate of his pay-
ments of the tax, as regquired by Section
306 of the National Internal Havenue Code,
and appeal to the Court of Tax Appeals

- within 30 days from receipt of the Collector's
decision or ruling denying his claim !ur I
fund, as red hr Section 11. -
Act No, 11

AR SR 0 SasiSAia_lne Saii. i -1.__5
L II"FI‘T"“““'!T"'I'“"‘I!"I"WT" —in tF
urt of Tax Appeals before the end of &b
fwo=year pariod wit "‘""I‘T""‘l{'ﬂ'*"l”'*""‘?
f the Colle 'his 15 so becau
the positiy q e ﬂl'r'"’lr""f‘ J
'-*"I"""T‘f"'l‘*"f‘i'l elay of the Collector |
rencering decizion doee not extend the p
remntory ocriod fixed by the statute,
In the case at bar, petitioner filed its claim
for refund with the Burecau of Internal Revenue on Dee
cember 28, 1967, It filed with this Court the judie
cial action for refund te enforce its claim only on
July 9, 1970, Since the last payment of the ad valorem
tax, aside from previous payments, was made by petie
tioner on January 16, 1967, it is clear that peti-

tioner®s right to refund has slready prescribed,

-
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WHEXTFORE, petitionar®s :1-1: for the refund
a! the erronecusly paid ad vﬂom taxes has to be,
as it is heraby, denied, Without pronouncement
as to costs,

50 ORDERED,

Juezon City, September 6, 1976,

Presiding m

CONSPANTE C, NOAQUIN
sociate Judge



