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Petitioner seeks the cancellation of the assessments
issued against it for defic’ 1cy incomr tax, deficiency value-
1ded < (VAT), increments ar * compromise penalty in the
aggregate amount of 1,154,125.61 for the fiscal year
ended January 31, 2007.

F itioner Oakwood Overseas Limited is a foreign
corporation organized and existing under the laws of the
British Virgin Islands duly licensed to do business in the
Philippines, with address at the 30 Floor, Citibank Tower,
8741 Paseo de Roxas, Makati City.> tis engaged in the
business of leasing condominium units.*

Respondent is the Commissioner of the Bureau of
Internal Revenue (BIR) vested with authority to exercise
the functions of said office, including, inter alia, the power
to abate or cancel tax liability. She holds office at the BIR
National Office Building, Agham Road, Diliman, Que~2n City. £

(a) Exclusive original over or appellate jurisdiction to review by appeal the
following:

X X X X X X
(1) Decisions of the Commissioner of Internal Revenue in cases
involving disputed assessments, refunds of internal revenue
taxes, fees or other charges, penalties in relation thereto, or
other matters arising under the National Internal Revenue Code
or other laws administered by the Bureau of Internal Revenue;

X X X X X X

Rule 8. Sec. 4. Where to appeal;, mode of appeal. -

(a) An Appeal from a decision or ruling or the inaction of the
Commissioner of Internal Revenue on disputed assessments or
claim for refund of internal revenue taxes erroneously or illegally
collected; the decision or ruling of the Commissioner of Customs,
the Secretary of Finance, the Secretary of Trade & Industry, the
Secretary of Agriculture, and the Regional Trial Court in the
exercise of their original jurisdiction, shall be taken to the Court
by filing before it a petition for review as provided in Rule 42 of
the Rules of Court. The Court in Division shall act on the appeal.

3 Par. 1, Summary of Admitted Facts, Joint Stipulation of Facts and Issues (JSFI),
Docket, p. 191.
4 par. 1, Stipulation of Facts, JSFI, Docket, p. 195.
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On December 22, 2009, a Preliminary Assessment
Notice® (PAN) was issued by respondent for allege._
deficiency income tax and VA. for the fiscal y ir ended
Jar-'ary 31, 2007. Petitioner protested the PAN on January
19, 2010.°

On January 20, 2010, respondent issued a Formal
Assessment Notice (FAN), together with the corresponding
Assessment Notices, assessing petitioner for deficiency
income tax and V' T for the fiscal year ended January 31,
907 and increments on late filing/payment of its Monthly
VAT Declaration for March 2006.” On the same date,
respondent also issued to petitioner a letter, together with
the corresponding Assessment Notice, alleging that for the
taxable y ar 2005, petitioner failed to file its Monthly
Remittance Return of Creditable Income Tax and failed to
register/keep books of ~<-junts on time and ¢ 3gesting the
payment of compromise penalty of £33,400.00.2 The FAN,
the Assessment Notices for income tax, VAT and
increments, and the letter dated January 20, 2010
regarding the compromise penalty with the cort sponding
Assessment Notice were all received by petitioner on
January 21, 2010.°

Petitioner contested the assessments by way of a
protest letter dated February 18, 2010, which was filed on
February 19, 2C*9.1°

In its protest letter dated January 14, 2010 against the
PAN issued by respondent on December 22, 2009,
petitioner already attached the documents necessary to
support the defenses against the assessments. Hence,
petitioner no longer attached the same supporting
documents in its protest to the FAN:''

> Exhibit “"N".

& Exhibit “0".

7 par. 3, Summary of Admitted Facts, JSFI, Docket, pp. 191-192.

8 par. 4, Summary of Admitted Facts, JSFI, Docket, p. 192.

° par. 5, Summary of Admitted Facts, JSFI, Docket, p. 192.

19 par. 6, Summary of Admitted Facts, JSFI, Docket, p. 192.

1 pars. 7 and 8, Summary of Admitted Facts, JSFI, Docket, p. 193.
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Subsequently, respondent issued t - Final Decision on
Disputed Assessment (FDDA), a copy of which we received
by petitioner on November 8, 2010.%?

In the FDLC ~, respondent found petitioner liable for the
following deficiency taxes:'?

Income tax P 891,670.83

Value-added tax 179,384.15

Increments on late filing of March 2006 49,670.63

Return

Compromise penalty 33,400.00

1 TF" P1,154,125.6
1

Aggrieved by the decision of respondent, petitioner
fi' 1 its judic’-' -ope-' befor~ this C-urt on 20 mber 8,
2010.

In an Answer'* filed through registered mail on
January 31, 2011, respondent interposed tF following
special and affirmative defenses:

“4. She reiterates and repleads the preceding
paragr >hs of this answer as part of her Special
and Affirmative Defenses;

5. Section 228 of the Tax Code, partly
provides:

‘Sec. 228. Protesting of Assessment
- Such assessment may be protested
administratively by filing a request for
reconsideration or reinvestigation within
thirty (30) days from receipt of the
assessment in such form and manner as
may be prescribed by implementing rules<

12 par, 9, Summary of Admitted Facts, JSFI, Docket, p. 193.
13 par, 10, Summary of Admitted Facts, JSFI, Docket, pp. 193-194.
4 Docket, pp. 135-139.



Oakwood Overseas Limited vs. CIR Page 5 of 46
CTA Case No. 8196
DECISION

and regulations. Within sixty (60) days
from filing of the protest, all relevant
supporting documents shall hav  been
submitted; otherwise, the assessmr 1t
shall “ecome final.

Implen nting the aforesaid provision,
Section 3, 3.1.5 of Revenue Regulations No. 12-99
dated September 6, 1999, provides that the
taxpayer shall submit the | juired documents in
support of his protest within sixty (60) days from
date of filing of his letter of protest, otherwise, the
assessment shall become final, executory, and
demandable. The phrase ‘submit the 1 juir-1
documr ~nts’ includes submission or presentation
of the pertinent documents for scrutiny and
evaluation by the Revenue Officer cor ' :ting the
audit and the said Revenue Officer shall state this
fact in his report of investigation.

In the instant case, pursuant to the report of
| -investigation of the concerned BIR Examiner,
the latter found that despite considerable length of
time given to herein petitio =r, it failed to submit
the required documents in support of its protest
against the BIR Formal Assessment Notice (FAN)
dated 20 January 2010, within sixty (60) days
from the filing of its administrative protest on
February 19, 2010. Hence, the assessed
deficiency income tax, \value-added tax,
increments on late filing/payment of VAT for
March 2006 and compromise penalties of
petitioner for Fiscal Year ending January 31, 2007
has already beconr final, executory and
demandable. As such, this Honorable Court has
no jurisdiction to act on the instant petition.

6. On the other hand, assuming without
admitting that this Honorable Court has
jurisdiction to act on the instant [ ition,
Petitioner was assessed for deficiency income tax,¢
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petitioner was assessed pursuant to
Section 108 of { 2 1997 Tax Code.

atitioner belatedly filed its VAT
return (T°"R Form 2550M) for the month
of March 2006 and failed to pay the tax
due thereon on the date prescribed by
law. Consequently, the corresponding
penalt 5 for late filing and payment
thereof were imposed pursuant to Section
1° 4(A) of the 1997 Tax Code in relation
to Section 248(A) of the same Code.

“n_ompr m analt-:

-Petitioner failed to file its monthly
remittance return of creditable income
taxes withheld (expanded) in violation of
Section 2.58° ") of Revenue Regulations
No. 2-98. Hence, it was as¢ ¢ 1 a
compromise penalty of P2,400.00,
pursuant to Section 255 of the 1997 Tax
Code.

-Petitioner belatedly filed and paid
its VAT liability due for the month of
March 2006 in violation of Section 4.114-
1 of Revenue Regulations No. 16-2005.
Hence, it was assessed a compromise
penalty of P16,000.00, pursuant to
Section 255 of the 1997 Tax Code.

-Petitioner failed to register/keep
the requii 1 books of accounts in
violation of Sections 232 and 235 of the
1997 Tax Code. Hence, it was assessed a
compromise penalty of P15,000.00,
pursuant to Section 255 of the 1997 Tax
Code.f
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7. Respondent fully complied with the due
process requirement mandated under Section 273
of the 1997 Tax Code, as implemented by
Revenue Regulations No. 12-99, when the
disputed Preliminary Assessment WNotice (PAN)
dated December 22, 2009 and Formal Assessment
Notice (FAN) dated January 20, 2010 was issued
to herein petitioner. Records clearly show that
petitioner was duly afforded an opportunity to
controvert the initial findings of the respondent
involving its deficiency taxes for fiscal year ending
January 31, 2007 through the issuance of a Notice
for Informal Conference and Preliminary
Assessment Notice (PAN) dal 1 December 22,
"109. Likewise, petitioner was duly appraised by
the respondent of the factual and legal basis on
how and why he (respondent) arrived (at) such a
¢ ‘iciency income tax, value-added tax,
increments on late filing/payment of VAT for
March 2006 and compromise penalties for Fiscal
Y ar ending January 31, 2007, through the
issuance of _n1e Details of Discrepancies attached
to the Formal Assessment Notice (FAN) dated
January 79, 2010, the Preliminary Assessment
Notice (PAN) dated December 22, 2009 and Final
Decision on Tisputed Assessment dated October
28, 2010, as well as other BIR Correspondence to
petitioner which are found 1 the BIR | :ords of
this case. -

8. The assessments issued against petitioner
for deficiency income tax, value-added tax,
increments on late filing/payment of VAT for
March 2006 and compromise penalties for Fiscal
Year ending January 31, 2007 were made in
accordance with law and regulations.

9. All presumptions are in favor of the
correctness of tax assessments issued by the
respondent.”
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The case was then set for pre-trial conference on March
11, 2011.*> Tt Pre-Trial Br ° for the Petitioner'® was filed
on March 8, 2011; while respondent’s Pre-Trial Brief!” was
filed on April 6, 2011.

Thereafter, the parties filed their Joint Stipulation of
Facts and Issues’®, through registered mail on May 13, 2011
and received by this Court on May 27, 2011, and their
Supplemental Joint Stipulation of Facts and Issues'® on June
2, 2011. In a Resolution?® dated June 8, 2011, the Joint
Stipulation of Facts ~1d Issues and the Supplemental Jo it
Stipulation of Facts and Issues were approved and the pre-
trial conference was considered terminated. Subsequently,
a Pre-Trial Order was issued by this Court on July 4, 2011.%
An Amended Pre-Trial Order was later issued on July 26,
2011.%

Petitioner pi  2nted " tty. Joseph Anthony M. Alejandro
as witness. "~ “ter completion of the presentation and the
formal offer of the evidence for the petitioner, this Court
¢ "mitted as evidence for petitioner Exhibits ¥~ " to “W" as
per this Court’s Resolutions dated September 29, 2011,%
January 04, 2012,** and March 28, 2012°°,

The documentary evidence formally offered and
admitted are as follows:

Exhibits Description

A Secretary’s Certificate dated June 2, 2011

B Secretary’s Certificate dated June 2, 2011

c License to Transact Business in the

Philippines issued by the Securities and £

1> Docket, p. 141.

8 Docket, pp. 142-153.
7 Docket, pp. 159-163.
8 Docket, pp. 191-200.
9 Docket, pp. 211-214.
2% Docket, p. 216.

! Docket, pp. 228-246.
22 Docket, pp. 483-501.
23 Docket, pp. 735-736.
¢ Docket, pp. 772-777.
%> Docket, pp. 790-791.
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Exchange Commission ("SEC”) to OOL
¢ edlJanuary .., 1¢

D Tentative Income Tax Return for fiscal year
ended January 31, 2007

D-1 Statement “FOR: Atty. Joseph Anthony M,
Alejandro” and signature above the said
statement

E Final Income Tax Return for fiscal year
ended January 31, 2007

E-1 Signature of Atty. Joseph Anthony M.
Alejandro

E-2 Net Operating Loss for 2005
(#1,873,192.00)

E-3 Net Operating Loss (Unapplied) for 2005
(£1,873,192.00)

E-4 Net Operating Loss for 2006

3,784,636.00)

E-5 Net Operating Loss (Unapplied) for 2006
(R3,784,636.00)

E-6 Condominium dues and expenses for fiscal
year ended January 31, 2007

E-7 Share in home office expenses for fiscal
year ended January 31, 2007

F Monthly Va'lue-Added Tax Declaration for
the month of February 2006

F-1-1 Signature above the statement “FOR: Atty.
Joseph Anthony M. Alejandro”

F-1 Development Bank of the Philippines
(*DBP”) BIR Tax Payment deposit slip dated
March 22, 2006

G Quarterly Value-Added Tax Return for the
period of January 2006 to March 2006

G-1-1 Signature above the statement “FOR: Atty.

Joseph Anthony M. Alejandro” <.
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G-1

H-1-1

H-1

I-1

J-1

K-1-1

K-1

L-1-1

L-1

DBP BIR Tax Payment deposit slip dated
May 2, 20(C

Monthly Value-Added Tax Declaration for
the month of June 2006

Signature above the statement “FOR: Atty.
Joseph Anthony M. Alejandro”

DBP BIR Tax Payment deposit slip dated
July 20, 2006

Quarterly Value-Added Tax Return for the
period of April 2006 to June 2006

Signature above the statement “FOR: Atty.
Joseph Anthony M. Alejandro

Monthly Value-Added Tax Declaration for
the month of July 2006

Signature above the statement “FOR: Atty.
Joseph Anthony M. Alejandro”

Monthly Value-Added Tax Declaration for
the month of August 2006

Signature above the statement “FOR: Atty.
Joseph Anthony M. Alejandro”

DBP BIR Tax Payment deposit slip dated
September 20, 2006

Quarterly Value-Added Tax Return for the
period of July 2006 to September 2006

Signature above the statement “For: Atty.
Joseph Anthony M. Alejandro”

DBP BIR Tax Payment deposit slip dated
October 20, 2006

Monthly Value-Added Tax Declaration for
the month of November 2006

Signature above the statement “For: Atty.
Joseph Anthony M. Alejandro”

DBP BIR Tax Payment deposit slip dated
December 22, 2006 £

Page 12 of 46
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N Preliminary Asse__ment DI _ice daf 1
December 22, 2009 ("PAN")

N-1 Letter of the BIR to OOL dated December
22, 2009

0] PAN Protest Letter dated January 14, 2010

O-1-1 Statement “FOR: J.A.M Alejandro” and
signature above the said statement

0-1-2 Statement containing OOL’s request for the
BIR to inform it if additional documents are
necessary

0-1-3 Schedule comparing the amounts and

figures declared by OOL under "“2007
Tentative FS” vis-a-vis the amounts and
figures declared by OOL under "“2007
Audited FS”

0-1

4 Schedule showing the reconciliation of the
monthly gross receipts and VAT remittances
of OOL in relation to the rental revenue of
OOL as stated in its Audited Financial
Statements

0-1 Tentative Financial Statements as of and for
fiscal year ended January 31, 2007

O-1

a Statement of Revenues and Expenses as of
and for the fiscal year ended January 31,
2007 of the Tentative Financial Statements
of OOL for the fiscal year ended January 31,
2007

0-1-a-1 Rental revenue as for fiscal year ended
January 31, 2007 (R5,527,704.00)

0-2 Audited Financial Statements as of and for
fiscal year ended January 31, 2007

0-2-a Net Operating Loss for 2005
(£1,873,192.00)
0-2-b Net Operating Loss (Balance) for 2005

(R1,873,192.00)



Oakwood Overseas Limited vs. CIR Page 14 of 46
CTA Case No. 8196
D CISION

0-2-c Net Operating Loss for 2006
w },..7,174.00)

0-2-d Net Operating Loss (Balance) for 2006
(R4,737.174.00)

0-2-e Statement of Revenues and Expenses as of

and for the fiscal year ended January 31,
2007 of the Audited Financial Statements of
OOL for the fiscal year ended January 31,
2007

0-2-e-1 Condominium dues and expenses for fiscal
year ended January 31, 2006

0-2-e-2 Condominium dues and expenses for fiscal
year ended January 31, 2007

0-2-e-3 Share in home office expenses for fiscal
year ended January 31, 2007

0-2-e-4 Rental revenue as for fiscal year ended
January 31, 2007 (£4,677,288.00)

0-2

f Schedule providing for the cost,
accumulated depreciation, depreciation for
the year, and net book values for the years
2006 and 2007 (Note 4 (Office
Condominium units))

0-2-g Schedule on the useful life of the
condominium units of OOL (twenty-five (25)

years)

0-3 Summary of condominium dues of OOL for
fiscal year ended January 31, 2007

O-3-a Pacific Star Building Condominium

Corporation Billing Statement No. 177505

O-3

b Pacific Star Building Condominium
Corporation Billing Statement No0.177797

0-3

C Pacific Star Building Condominium
Corporation Billing Statement No. 178195

o)

3-d Pacific Star Building Condominium
Corporation Billing Staten 1t No. 178475 <
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0-3-e Pacific Star Building Condominium
Corporation il...J _._:ement No. 179031

0-3-f Pacific Star Building Condominium
Corporation Billing Statement No. 179288

0-3-g Pacific Star Building Condominium
Corporation Billing Statement No. 179598

0-3-h Pacific Star Building Condominium
Corporation Billing Statement No. 179944

0-3-i Pacific Star Building Condominium
Corporation Billing Statement No. 180300

0-3-j Pacific Star Building Condominium
Corporation Billing Statement No. 180588

0-3-k Pacific Star Building Condominium
Corporation Billing Statement No. 180987

0-3-1 Pacific Star Building Condominium
Corporation Billing Statement No. 181395

0-4 Summary of Taxes and Licenses of OOL for
fiscal year ended January 31, 2007

0-4-a OOL’s Community Tax Certificate No.
163858

0-4-b Official Receipt No. 7797677 for OOL's
business registration

0-4-c Barangay Clearance

0-4-d Commonwealth Insurance Company’s
Official Receipt No. 877952

0-4-e Commonwealth Insurance Company’s
Declarations for Policy No. CGL 69452

0-4-f Petty Cash voucher issued by Romulo
Mabanta Buenaventura Sayoc & delos
Angeles

0-4-g Real Property Tax Receipt No. MKT 0388408

0-4-h Pacific Star Building Condominium

Corporation "illing Statement No. 178195(
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P Formal Assessment Notice dated January
=<, <J1. ("FAN")

P-1 Letter of the BIR to OOL dated January 9,
2010
P-2 Assessment Notice dated January 20, 2010

for Income Tax

P-3 Assessment Notice dated January 20, 2010
for Value-Added Tax

P-4 Assessment Notice dated January 20, 2010
for Value-AddedTax Increments

P-5 Assessment Notice dated January 20, 2010
for Compromise Penalty

FAN Protest Letter dated February 18, 2010

Q-1 Statement "“FOR: J.A.M. Alejandro” and
signature above the said statement

Q-2 Statement containing OOL’s request for the
BIR to inform it if additional documents are
necessary

Q-3 Schedule comparing the amounts and

figures declared by OOL under “2007
Tentative FS” vis-a-vis the amounts and
figures declared by OOL under “ 2007
Audited FS”

Q-4 Schedule showing the reconciliation of the
monthly gross receipts and VAT remittances
of OOL in relation to the rental revenue of
OOL as stated in its Audited Financial
Statements

R Annual Income Tax Return for fiscal year
ended January 31, 2005

R-1-1 Net Operating Loss for 2005
(R1,873,192.00)

R-1-2 Net Operating Loss (Unapplied) for 2005
(#1,873,192.00)

R-1-3 Signature of Atty. Joseph Anthony M.

AlejandroC
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R-1 idited . .nancial _.atements as of and for
fiscal year ended January 31, 2005

R-1-a Net Operating Loss for 2005
(£1,873,192.00)

R-1-b Net Operating Loss (Balance) for 2005

1,873,192.00)

S Annual Income Tax Return for fiscal year
ended January 31, 2006

S-1-1 Net Operating Loss for 2005
(P1,873,192.00)

S-1-2 Net Operating Loss (Unapplied) for 2005

1,873,192.00)

S-1-3 Net Operating Loss for 2006
(R4,737,174.00)

S-1-4 Net Operating Loss (Unapplied) for 2006
(- 737,174.00)

S-1-5 Signature of Atty. Joseph Anthony M.
Alejandro

S-1 Audited Financial Statements as of and for
fiscal year ended January 31, 2006

S-1-a Net Operating Loss for 2005
(£1,873,192.00)

S-1-b Net Operating Loss (Balance) for 2005
(£1,873,192.00)

S-1-c Net Operating Loss for 2006
(R4,737,174.00)

S-1-d Net Operating Loss (Balance) for 2006
(R4,737,174.00)

T Annual Income Tax Return for fiscal year
ended January 31, 2008

T-1-1 Net Operating Loss for 2005

(P1,873,192.00)€
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T-1-2 Net Operating Loss (Unapplied) for 2005
« L,&..,1¢..00)

T-1-3 Net Operating Loss for 2006

3,7¢ 636.00)

T-1-4 Net Operating Loss (Unapplied) for 2006
(R3,784,636.00)

T-1-5 Signature of Atty. Joseph Anthony M.
Alejandro

T-1 Audited Financial Statements as of and for
fiscal year ended January 31, 2008

T-1-a Net Operating Loss for 2006
(P4,737,174.00)

T-1-b Net Operating Loss (Balance) for 2006
(P4,737,174.00)

U Annual Income Tax Return for fiscal year
ended January 31, 2009

U-1-1 Net Operating Loss for 2006
(R3,784,636.00)

U-1-2 Net Operating Loss (Unapplied) for 2006
(#3,784,636.00)

U-1-3 Statement “FOR: Atty. Joseph Anthony M.
Alejandro” and signature above the said
statement

U-1 Audited Financial Statements as of and for
fiscal year ended January 31, 2009

Vv Final Decision on the Disputed Assessment
dated October 28, 2010 (“Final Decision”)

W Judicial Affidavit in Lieu of Direct
Examinations of Joseph Anthony M.
Alejandro

W-1 Signature of Joseph Anthony M. Alejandro{
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Respondent thru couns  presented O ia L. Metrillo
-ad Ry =, M 11, - witness-3.  F-s3p-adent formally
offered Exhibits “1” to “~2”,%° which w -e admit  in the
Resolution®’ dai 1 January 25, 2013, with the exception of
Exhibit “9-A”; which was denied admission for respondent’s
failure to have the same identified in court and considering
that the description mentioned in respondent’s Formal Offer
of Evidence does not correspond to the duly marked exhibit.

Respondent’s documentary exhibits are as follows:
Exhibit Description

1 BIR Records bearing the internal revenue tax
liabilities of petitioner for Fiscal Year ending
January 31, 2007, that is, covering the period
February 1, 2006 to January 31, 2007

2 Tax Verification Notice (TVN) No. 00050797
dated Sept. 24, 2007 of the BIR

2-A Name and specimen signature of Roberto A.
Baquiran, Revenue District Officer, BIR RDO
50-South Makati

2-B Date of Receipt of petitioner of the said Tax
Verification Notice (TVN) No. 00050797 dated
Sept. 24, 2007

3 BIR List of Requirements/Documents per RMO
53-98 to be submitted by petitioner

3-A Name and specimen signature of Ofelia L.
Metrillo, Revenue Officer

3-B Date of Receipt of petitioner of the said BIR
List of Requirements per RMO 53-98

4 Second Request for Presentation of Records
dated October 11, 2007 of the BIR

4-A Name and specimen signature of Medina C.
Lopez, Group Supervisor{

26 Docket, pp. 875-888.
%7 Docket, pp. 908-909.
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4-B Date of Receipt of petitioner of the said Second
F qpu st ~_- .. esentation of Re >rds dated
October 11, 2007 of the BIR

5 Final Notice dated January 7, 2008 of the BIR

5-A Name and specimen signature of Salvador V.R.
Lasala, Asst. Revenue District Officer, RDO 50
South Makati

5-B Date of Receipt of petitioner of the said Final
Notice dated January 7, 2008 of the BIR

6 Memorandum Report dated January 30, 2008
of RO Ofelia L. Metrillo

6-A Memorandum Report dated January 30, 2008
of RO Ofelia L. Metrillo

7 Subpoena Duces Tecum dated February 7,

)08 issued by the Regional Director, BIR RR8

Makati City to petitioner

8 BIR Letter-Complaint dated November 5, 2008,
duly signed by the Regional Director, BIR RR8
Makati City

8-A Date of Filing of the BIR of the said Letter-
Complaint dated Nov. 5, 2008

8-B Name and specimen signature of Ma. Nieva A.
Guerrero, OIC-Regional Director, BIR RRS8
Makati City

9 Sworn Affidavit dated Nov. 5, 2008, duly
signed by Ofelia L. Metrillo, Revenue Officer

10 Referral Memorandum dated January 19, 2009

10-A Name and specimen signature of Rhodora G.
Icaranom, Asst. Revenue District Officer, BIR
RDO 50-South Makati

11 Letter dated January 22, 2009 of the BIR

11-A Name and specimen signature of Roberto A.

Baquiran, Revenue District Officer of BIR RDO
50 South Makatic
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11-B Date of receipt of petitioner of the said Letter
dated January 22, 2009 of the BIR

12 Memorandum Report dated April 20, 2009 of
RO Ofelia L. Metrillo

12-A Name and specimen signature of RO Ofelia L.
Metrillo

13 BIR Preliminary Assessment Notice (PAN)
dated December 22, 2009

13-A Name and specimen signature of Alfredo V.
Misajon, Regional Director, BIR RR8 Makati
City

13-B Details of Discrepancies attached to the said
BIR Preliminary Assessment Notice (PAN)
dated December 22, 2009

13-C Name and specimen signature of Alfredo V.
Misajon, Regional Director, BIR RR8 Makati
City

13-D Letter dated December 22, 2009 of the BIR
attached to the said Preliminary Assessment
Notice (I \) dated December 22, 2009

13-E Date of receipt of petitioner of the said
Preliminary Assessment Notice (PAN) dated
December 22, 2009 with attached Letter dated
December 22, 2009 and  Details of
Discrepancies

14 BIR Formal Assessment Notice (FAN) and
Letter of Demand dated January 20, 2010

14-A Name and specimen signature of Jaime B.
Santiago, CESO V, Regional Director, BIR RRS8
Makati City

14-B Details of Discrepancies attached to the said
BIR Formal Assessment Notice (FAN) and
Letter of Demand dated January 20, 2010

14-C Name and specimen signature of Jaime B.
Santiago, CESO V, Regional Director, BIR RRS8
Makati 'ty
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14-D Letter dated January 20, 2010 of the BIR
attached to the said . or..._. :Not._2
(FAN) and Letter of Demand dated January 20,
2010

14-E Date of receipt of petitioner of the said BIR
Formal ssessment Notice (FAN) and Letter of
Demand dated January 20, 2010 with attached
Letter dated January 20, 2010 and Details of
Discrepancies

15 Tax Verification Notice (TVN) No. 00149081
dated March 22, 2010 of the BIR

15-A Name and specimen signature of Ricardo B.
Espiritu, Revenue District Officer of BIR RDO
50 South Makati

15-B Date of Receipt of petitioner of the said Tax
Verification Notice (TVN) No. 00149081 dated
March 22, 2010

16 BIR Letter dated September 3, 2010

16-A Name and specimen signature of Ricardo B.
Espiritu, Revenue District Officer of BIR RDO
50 South Makati

16-B Date of Receipt of petitioner of the said BIR
Letter dated September 3, 2010

17 Memorandum Report dated September 15,
2010 of Revenue Officer Ruby S. Munion

17-A Name and specimen signature of Revenue
Officer Ruby S. Munion

18 Final Decision on Disputed Assessment (FDDA)
dated October 28, 2010 of the BIR Regional
Director, RR8 Makati City

18-A Name and specimen signature of Jaime B.
Santiago, CESO V, Regional Director, BIR RR8
Makati City

18-B Details of Discrepancies dated October 28,
2010 attached to the said Final Decision on
Disputed Assessment (FDDA) dated October
28, 2010&
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18-C Name and specimen signature of Jaime B.
__atie ), ———- V, L2gior.. —..__or, «..R ..3
Makati City

18-D Date of Receipt of petitioner of the said BIR
Final Decision on Disputed Assessment (FDDA)
dated October 28, 2010 with attached Details
of Discrepancies dated October 28, 2010

19 Preliminary Collection Letter dated March 28,
2011 of the BIR

19-A Name and specimen signature of Ricardo B.
Espiritu, Revenue District Officer of BIR RDO
50 South Makati

20 Final Notice Before Seizure dated April 25,
2011 of the BIR

20-A Name and specimen signature of Ricardo B.
Espiritu, Revenue District Officer of BIR RDO
50 South Makati

21 Judicial Affidavit dated April 20, 2012 of
Revenue Officer Ofelia L. Metrillo

21-A Name and specimen signature of Revenue
Officer Ofelia L. Metrillo

22 Judicial Affidavit dated July 2, 2012 of Revenue
Officer Ruby S. Munion

22-A Name and specimen signature of Revenue
Officer Ruby S. Munion

Petitioner submitted its Memorandum?® on June 3,
2013; while respondent filed her Manifestation and Motion
(Memorandum for Respondent)?® through register 1 mail on
June 3, 2013, manifesting, among others, that she is
¢ “opting the special and affirmative defenses in her Answer
dated January 28, 2011. Accordingly, the case was
submitted for decision on June 20 2013.°%

28 Docket, pp. 933-961.
2 Docket, pp. 963-968.
30 Resolution dated June 20, 2013, Docket, pp. 971-972.
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The parties submitted the following issues®! for this
Cou. .'s disposition:

“1. Whether or not Petitioner complied with
“action 28 of the National Internal Revenue
Code, as implemented by Section 3 of Revenue
Regulations No. 12-99 (dated September 6,
1999), which requires the taxpayer to submit
relevant supporting documents within sixty (60)
days from tt filing of the protest.

 Whether or not Respondent specifically
required Petitioner to submit additional documents
in support of its contentions against the
assessments for deficiency income tax, deficiency
value-added tax, increments on late
filing/payment of VAT for March 2006 and
compromise [ 1alties for fiscal year ended
January 31, 2007.

3. Whether or not Petitioner is liable for the
assessed deficiency income tax for fiscal year
ended January 31, 2007 based on its failure to
substantiate its claimed deductions or expenses
on Depreciation and Amortization Expenses,
Condominium Dues and Expenses, Taxes and
License E penses, and Miscellaneous Expenses in
the total amount of £8,083,579.00 and Share in
Home Office Expenses in the amount of
P1,467,064.00.

4. Assuming the disallowance of the
expenses is proper, whether or not the Net
Operating Loss Carry-Over of Petitioner for the
years 2005 and 2006 in the amount

1,873,192.00 and £3,784,636.00, respectively,
may be applied against the taxable income of
Petitioner for taxable fiscal year ended January
31, 2007.£

3! Docket, pp. 197-199.
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5. Whether or not petitioner is liable for the
assess 1 deficiency value-added tax for fiscal year
ended January 31, 2007 in the amount of

L02,C "3.90.

6. Whether or not Petitioner is liable for
increments du to the laf filing and payment of
VAT due for March 2006 consisting of 25%
surcharge and 20% interest in the amount of

25,512.48 and P335.51, respectively.

7. Whether or not Petitioner is liable for
compromise penalties on: (i) non-filing of monthly
remittance return of creditable income taxes
withhe' " (~¢p~-=-+ "), (ii) '~*e filing —d payment
of VAT due for March 2006, and (iii) failure to
register/keep books of acco 1ts for fiscal year
ended January 31, 2007.

8. Whether or not petitioner is liable for the
assessments for deficiency income tax, deficiency
value-added tax, increments on late
filing/paynr 1t of VAT for March 2006 and
compromise penalties for fiscal year ending
January 31, 907, in the total aggregate amount
of =7 “74,1™" 7* inclusive of increments.”

“1ent the first and ¢ :ond stipulated issues concerning
the submission of relevant supporting documents, petitioner
alleged that it was able to submit supporting documents in
compliance with Section 228 of the National Internal
Revenue Code (NIRC) of 1997. According to petitioner, it
submitted all the documents it believed were necessary to
support its defenses when it filed its protest to the PAN.
Despite petitioner’'s submissions, respondent ignored the
protest and the attached supporting documents and issued
the FAN, which is exactly the same as the PAN, on JanuaryC
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as defined under stion 228 of the NIRC of 1997. Thus,
respondent’s alle¢ ~ion that the lapse of the sixty (60)-day
period to submit supporting documents made the FAN final
and executory dese ves scant consideration.

Notably, in the [ :ails of "iscrepancies attached to the
F™DA, it v 5 mentioned that in the absence of accounting
records or other documents necessary for the proper
determination of tk taxpayer’s inte nal 1 senue tax liability,
Section 6(B) of the NIRC of 1997, as amended, requii ; that
the assessment of the tax be determined based on the Best
Evidence Obtainable. Section 6(B) of the NIRC of 1997
reads:

“SEC. 6. Power of the Commissioner to Make

Assessments and Prescribe Additional
Requirements for Tax Administration and
“1forcement. -

XXX XXX XXX

(B) Failure to Submit Required Returns,
Statements, Reports and other Documents. -
When a report required by law as a basis for the
“ssessment of any national internal revenue tax
shall not be forthcoming within the time fixed by
laws or rules and regulations or when there is
reason to believe that any such report is false,
incomplete or erroneous, the Commissioner shall
assess tb  proper tax on the be~* -vidence
ok ainab

In case a person fails to file a required return
or other document at the tim prescribed by law,
or willfully or otherwise files a false or fraudulent
return or other document, the Commissioner shall
make or amend the return from his own
knowledge and from such information as he can
obtain through testimony or otherwise, which shall&
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be prima facie correct and sufficient for all le~al
purposes.” (Emphasis supplied)

The power of 1 i@ Commissioner to issue an assessmr 1t
based on the best evidence obtainable was elaborated in the
case of Commissioner of Internal Revenue vs. Hantex
Trading Co. Inc.??, wherein the Highest Tribunal ruled as
follows:

“The law allows the BIR access to all relevant
or material 1 :ords and data in the person of the
taxpayer. It places no limit or condition on the
type or form of the medium by which the record
subject to the order of the BIR is kept. The
purpose of the law is to enable the BIR to get at
the taxpayer’s records in whatever form they may
be kept. Such records include computer tapes of
the said records prepared by 1e taxpayer in the
course of business. In this era of developing
information-storage technology, there is no valid
reason to immunize companies with computer-
based, record-keeping capabilities from BIR
scrutiny. The standard is not the form of the
record but where it might shed light on the
accuracy of the taxpayer’s return.

In Campbell, Jr. v. Guetersioh, the United
States (U.S.) Court of Appeals (5th Circuit)
declai 1 that it is the duty of the Commissioner of
In® -nal Rev 1ue to investigate any circumstance
which led him to believe that the taxpayer had
taxable income larger than reported. Necessarily,
this inquiry would have to be outside of the books
because they supported the return as filed. He
-~y take the sworn testimony of the taxpayer; he
may take the testimony of third parties; he may
examine and subpoena, if necessary, traders’ and
brokers’ accounts and books and the taxpayer’s
book accounts. The Commissioner is not bound to¢

33 G.R. No. 136975, March 31, 2005.
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evidentiary rule imposing proof obligation on the
it her-te /er: the presumption of
administrative regularity; the likelihood that the
tax-ayer will +t se acc 353 to the relevant
inform -%ion; and the desirability of bolstering the
record-ke¢ 1ing requirements ¢ the NIRC.

However, the prima facie correctness of a tax
assessment does not apply upon proof that an
assessment is utterly without foundation, meaning
it is arbitrary and capricious. Where the BIR has
come out with a ‘naked assessment,’ j.e., without
any foundation character, the determination of the
tax due is without rational basis. In such a
situation, the U.S. Court of A jeals ruled that the
determination of the Commissioner contained in a
deficiency notice disappe -s. Hence, the
determination by the CTA must rest on all the
evidence introduced and its ultimate
determination must find support in credible
evidence. " (Emphasis supplied)

Simply put, while respondent as the power to assess
petitioner based on the best evide ce obtainable and may
resort to approximation in the calculation of the taxes due,
the same should not be arrived at arbitrarily and
capriciously.

In this case, the FDDA mentioned that petitioner failed
to submit the required documents relative to its protest
¢ spite the consic -able length of t 1e given to it. Contrary
to respondent’s allegations, it must be noted that petitioner
attached supporting documents in its protest to the PAN
which were the same documents | entioned in petitioner’s
protest to the F \. Also, a perusal of the BIR Records would
show that the supporting documents such as a copy of the
Final or the 2007 Audited Statements of Revenues and
Expens 5 or Financial Statements, and a copy of the
Summary of Taxes and Licenses and Condominium Duesé&
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Seci ary of Financ .| upon recommendation of
the Commissioner, under any of the following
methods:

(a) The str-*ght-line method;”
The Court agrees with petitioner.

~3sed on the Supreme Court ruling in Gutierrez vs.
Collector (now Commissioner) of Internal Revenue®, a
taxpayer may deduct from gross income a reasonable
allowance for deterioratic | of property arising out of its use
or mployment in business or trade. Records indicate that
petitioner is engaged in the business of leasing out
condominium units.>® There is no proof that the
condominium units are being used for purposes other than
for petitioner’s business. As such, the related depreciation
expense would be a valid ordinary business expense.

Moreover, as reflected in the Notes to Financial
Statements as of and for the Year Ended January 31,
2007, the depreciation expense was computed using the
generally accepted straight line depreciation method by
dividing the total Condominium  Units cost of
£150,650,880.00* by its estimated useful life of twenty-five
y ars*?.  This will yield an annual depreciation expense of
£6,026,035.20, which is substantially the same amount as
was charged. Hence, the disallowance made by respondent
is improper.

A~ — - r

)

3 G.R. No. L-19537, May 20, 1965.

3 Par. 1, Stipulation of Facts, JSFI, Docket, p. 195.
0 Exhibit *0-2", Docket, p. 604.

*! Exhibit “O-2-f", Docket, p. 617.

42 Exhibit “0-2-g”, Docket, p. 612.
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F itioner argued that respondent erred in disallowing
tt “Hondomin’ m Dues and Expense_ as these were not
even claimed as deduction by petitioner.

Petitioner maintained that respondent overlooked the
fact that petitioner did not claim Condominium Dues and
Expenses as one of its deductible expenses; rather, as
reflected in the Statements of Revenue and Expenses of the
" udited Financial Statements attached to the Final Annual
Incomr Tax Return, the Condominium Dues and Expenses of
P1,652,451.00* pertained to fiscal year ended January 31,
2006.

Furthermore, petitioner’'s tax representative, Mr.
Joseph Anthony M. Alejandro, st¢ 2d the following in his
Judicial Affidavit in Lieu of Direct Examination®*:

“40. Q: Why were the condominium dues and
expenses not claimed as expense in the Final
ITR?

A: There was a pending legal issue between
O0OL and the Condominium Corporation
regarding the titling of the area covered by
their agreement. Accordingly, OOL did not
recognize tt Condominium Corporation’s

authority to "ill OOL for cor “>minium dues
and expenses for fiscal year ended January
31, 2007.

The fact that OOL did not incur condominium
du 5 and expenses for fiscal year ended
January 31, 2007 but only for fiscal year
ended January 31, 2006 is reflected in the
corresponding entries in the Statement of
Revenues and Expenses of the Audited
Financial Statements of OOL for fiscal year
ended January 31, 2007, which have been?

43 Exhibit *0-2-e-1" Docket, p. 608.
44 Exhibit *W”, Docket, p. 535.
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Fr"RTI IC TI1I

Pursuant to Section 13 Article VIII of the Constitution, it is
hereby certified that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court’s Division.

F MAN . 7R AR
Presiding Justice

Chairperson, First Division



