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Petitioner East Asia Power Resources Corporation is a corporation organized
and existing under and by virtue of the laws of the Philippines. with principal place of
busir is at wround s wor .+ oA wuilding, Navotas Fish Porl complex, M . _as wity.?

On the other hand, respondent is the Commissioner of the Bureau of Internal
Revenue ~ R), who is duly appointed and empowered to perform the duties of her
office, including, among others, the power to decide, cancel, and abate tax liabilities
as provided by law. She holds office at the 5% Floor, BIR National Office Building,
Agham Road, Diliman, Quezon City.

On April 27, 2007, petitioner filed its income tax return for calendar year 2006
with the BIR Revenue District Office (RDO) No. 43-A, Pasig City, reporting a total tax
overpayment of  26,105,588.00.3

On October 1, 2007, petitioner received Letter of Authority (LOA) No.
00009166 dated September 7, 2007 from respondent Commissioner, through
Regional Director Merlinda Ordoyo of BIR RDO No. 43-A, Pasig City, authorizing
Revenue Officers Olivia S. Sison and Elvira U. Gatchalian to examine the books of
petitioner covering calendar year 2006. The LOA had an attached letter dated
September 28, 2007, containing the list of documents requested by BIR RDO No.
43-A to be made available for examination.#

Petitioner received from respondent, through Revenue District Officer Rey
Asterio L. Tambis of Revenue District Office No. 43-A, a Notice of Informal
Conference dated May 7, 2009 attaching therewith a schedule of computation of
deficiency taxes showing the tax liabilities of petitioner for the year 2006 and
requiring ; representative to appear at BIR RDO No. 43-A at Pasig City on May 22,
2009 to present its side of the case.’

On May 22, 2009, petitioner attended the said informal conference as
requested by respondent in the said Notice of Informal Conference.®

On December 14, 2009, petitioner received a Pre-Assessment Notice (PAN)

dated November 20, 2009 from respondent, through the Regional Director of E R
Revenue Region No. 7, informing the former of the deficiency tax findings for
calendar year 2006 on income tax, vali  added tax (VAT), expanded withholding tax
(EWT), and compromise penalty in the amount of £27,788,313.00, 1,631,826.23,
193,182.22, and £25,000.00, inclusive of interest as of November 18, 2009,

respectively.” 77/

2 Par. 8, Petition for Review, docket, p. 9.

? Par. 1.1, Stipulated Facts, Joint Stipulation of Facts and Issues (JSFI), docket, p. 548; Exhibit
“A".

* Par. 1.2, Stipulated Facts, JSFI, docket, p. 549; Exhibits “B” and “B-1".

5 Par. 1.3, Stipulated Facts, JSFI, docket, p. 549; Exhibit “"D".

§ Exhibit “HH".

7 Par. 1.4, Stipulated Facts, JSFI, docket, p. 549; Exhibit “E”.
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3T PC >ES CORP.
20/F Magnificent Mile, San Miguel Ave.,
San Antonio, Pasig City
TIN: 004-504-281-000

tet on: »norioS. " uz
Officer-in-Charge

Sir:

This refers to your internal revenue tax liabilities for the calendar year
2006 for which you have filed a protest letter dated June 10, 2010.

Please be informed that your case was returned by the investigating
officer of Revenue District Office No. 43A, East Pasig City, recommending for
the reiteration of the assessments issued against you considering that you
failed to submit documents in support of your protest.

In view thereof, it is requested that your tax liability per Final
Assessment Notice/Demand Letter No. F43-322 dated December 18, 2009
be paid immediately with the authorized agent bank in which you are enrolled
and to submit to this office the proof/s of payment.

If we fail to hear from you within (15) days from receipt thereof, we will

be constrained to forward the case to the Collection Section, RDO 43A  ist,
Pasig City, this region, for collection enforcement.”

Hence, the instant Petition for Review and Amended Petition for Review.

In her Answer'¥ to the Petition for Review, respondent interposed the

following Special and Affirmative Defenses:

‘8. All presumptions are in favor of the correctness of the
Assessment;

9. The Assessment/Demand Letter No. 43-332 dated 18 December
2009 for the year 2006 against the petitioner was issued in
compliance with the provisions of section 228 of the National
Internal Revenue Code and in accordance to existing Revenue
Rules and Regulations relative to the right of the
taxpayer/petitioner to be informed of the factual and legal bases
upon which the assessment was made. ff/

*Docket, pp. 233-236.
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10.  The herein Petitioner was fully appraised of the facts and tt  law
on which the Final Assessment was issued. The Final
Assessment Notice, Demand Letter and Details of Discrepancies
which were all together sent at the same time to the Petitioner,
contained, in detail, the manner of computation, the facts on
which the assessment was based and the provisions of the law
used in arriving at such deficiency assessment.

11.  The herein petitioner failed to submit documents in support of
their protest.

12.  Verification disclosed that the sales of the petitioner per ITR is
understated by P15,293,127.92 thereby resulting to an
understatement of taxable income thus assessed pursuant to
Section 31 in relation to Section 32 of the NIRC of 1997, as
amended.

13. Verification likewise disclosed that certain income payments
were not reported in the financial statements thus considered
unaccounted source of cash assessed pursuant to Section 31 of
the NIRC, as amended.

14. The petitioner failed to subject income payments to withholding
tax as required under RR No. 2-98, as amended, thus disallowed
as deductions from gross income pursuant to Section 34(K) of
the NIRC, as amended.

15. Verification likewise disclosed that the prior years of petitioner
excess credit which were claimed per FS/ITR were not supported
with documentary evidence hence disallowed pursuant to
Section 2.58.3 of RR No. 2-98.

16. The deficiency value-added tax assessment is premised on the
finding that the petitioner has an undeclared income, assessed
pursuant to the provisions of Sec. 106 and 108 of the NIRC.

17. The 20% interest per annum has been imposed pursuant to the
provisions of Section 249 (B) of the NIRC.

18. The 25% surcharge has been imposed pursuant to the
provisions of Section 248(A) of the NIRC.”

On July 7, 2011, this Court appointed Zeus A. Aboy, Audit Partner of R.S.
Bernaldo and Associates, as Independent Certified Public Accountant (CPA).15
Subsequently, on October 3, 2011, this Court upon petitioner's filing of its Very
Urgent Motion for Substitution of Independent Certified Public Accountant!s, o

15 Minutes of the Hearing dated July 7, 2011, docket, p. 560.
18 Docket, pp. 598 to 602.
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appointed Romeo A. De Jesus, Jr., Partner of R.S. Bernaldo and Associates as
Independent CPA."7

During trial, petitioner presented Jaime B. Robles, its former Controller'8, and
Romeo De Jesus, Jr., the Independent CrA'® as witnesses. . <titioner filed its
Formal Offer of Exhibits?® on May 7, 2012, submitting Exhibits “A” to “S”, “HH" to
“XX*, and “ZZZ" to “TTTT" inclusive of sub-markings; which this Court admitted
except Exhibits “AAAA”, “AAAA-1", “BBBB-4”", “00-33", “PP-33", “PP-133", “PP-488"
and “DDDD-9” in the Resolutions dated July 27, 20122" and September 19, 201222,

On the other hand, respondent presented as witnesses Revenue Officers
Hannah Thea M. Tulio and Renato M. Atos.2 Thereafter, respondent filed her
Formal Offer of Evidence?4, submitting Exhibits “1" to “12”, inclusive of sub-markings;
which this Court admitted in the Resolution? dated February 7, 2013.

The case was submitted for decision on April 17, 2013, taking into
consideration the Memorandum for Petitioner filed through registered mail on March
25, 2013 and received by this Court on April 11, 2013 and respondent's
Memorandum filed on April 12, 2013.25

=S

The following are the parties’ jointly stipulated issues?” submitted for this
Court’s resolution:

“2.1. Whether or not petitioner EAPRC is liable to pay the
following assessed deficiency taxes, inclusive of interests as of
January 15, 2010:

a. deficiency income tax in the amount of
Php28,400,036.96;

b. deficiency value added tax (‘VAT’) of Php2,689,762.50;

c. deficiency expanded withholding tax (‘EWT') of
Php503,693.79; and

d. Compromise Penalty of Php25,000.00." jo2

7 Minutes of the Hearing dated October 3, 2011, docket, p. 619.

18 Minutes of Hearing dated July 13, 2011 and March 28, 2012, docket, pp. 586 and 797.

19 Minutes of Hearing dated December 7, 2011 and February 8, 2012, docket, pp. 643 and 653.
% Docket, pp. 803 to 867.

2! Docket, pp. 873 to 875.

?? Docket, pp. 900 to 901.

2 Minutes of Hearing dated October 10, 2012 and December 5, 2012, docket, pp. 937 and 939.
* Docket, pp. 943 to 947.

» Docket, pp. 954 to 955.

% Docket, p. 1011.

% stipulated Issues, JSFI, docket, p. 551.
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reports its income on accrual basis of accounting both for income tax and VAT
purposes.

Under the accrual method, income is recoanized in the period it is earned
regardless of wt  her it has been  :eived or not. employment of such method
of accounting, or any method for that matter, as long as it clearly reflects income, is
recognized for income tax purposes in Section 43 of the NIRC of 1997, as amended,
which provides:

‘SEC. 43. General Rule. - The taxable income shall be
computed upon the basis of the taxpayer's annual accounting period
(fiscal year or calendar year, as the case may be) in accordance with
the method of accounting regularly employed in keeping the books of
such taxpayer; but if no such method of accounting has been so
employed, or if the method employed does not clearly reflect the
income, the computation shall be made in accor¢ 1ce with such
method as in the opinion of the Commissioner clearly reflects the
income. If the taxpayer's annual accounting period is other than a
fiscal year, as defined in Section 22(Q), or if the taxpayer has no
annual accounting period, or does not keep books, or if the taxpayer is
an individual, the taxable income shall be computed on the basis of
the ca dar year.”

Petitioner has fully accounted for its sales of managerial services for the year
2006 based on the sales invoices it issued for the said year whether or not payments
have been received for the said services. As indicated in its ITR for 2006,
petitioner’s total sales amounted tc ~ 6,391,667.00.38

Likewise, pursuant to Section 32(A)(2) of the NIRC of 1997, petitioner
properly reported the gain derived from its sale of fixed asset for the year 2006 in the
amount of P147,553.00 as part of its “Non-Operating and Other Income” of
#158,999.00.% It is to be noted that per petitioner's VAT returns, the proceeds from
the sale of the fixed asset in the amount of £1,517,857.28 was reported instead of
the gain on the said sale of . 47,553.00.

Evidently, the deficiency income tax assessment on the alleged undec” ed
sales of 15,293,127.92 was a mere result of respondent’s erroneous comparison of
the income per petitioner's VAT returns against its collections for the year 2006.

ac | source« c¢i 1- 1,636,271.35
Upon comparison of the expenses reflected in petitioner's ITR4 and financial

statements*! vis-a-vis the amount shown in its alphalist, respondent's examiner
found the following discrepancies:#? 7=~

38 Exhibit “A”, line 15C.

¥ Exhibit “A”, Line 18 and Schedule 4.

0 Exhibit “A”, Schedule 3 of Section A and Section D.
1 Exhibit “10”, BIR Records, p. 42.

































