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Before us for coansideration i1s a petition to review the
assessméents tssued by respondent agalust pelitionsr on
altleged inocome tax dettarency In  the total amount of
B27 590,928 1y for the years tOHg, 1981, lg8a3, 1984  and
1a8hH .

Fetitioner - of legal diye, tmarvied, Firlipino and
resident of ho,. 4, Yakan SU,, Lta Vista Subdivigsion, Quezon
Criy., Ay per records of vespondenl’ s Buiean, petitioner 18
a brother of tormer titret | ady e bda Romualdez-tdarcos and
that iy ng Lhe fnoumbency of her hushand, the late
Fresitdent Ferdtnanhd t. Marcos, pelitlioner wasg actively
angaged in vartous business colicerng gl owned stocks In
numerous corporations either tn his name Gl 1Lhn the name ot

“ ‘u

retatives and oclose assoaiates (Exhibit , BIKR records,
folder 1, p. 43).

The antecedent Tacts are as hetreunder slated.
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On June 23, 19oe,
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tollowing day, pettlioner wote respondent informing her
that all ot his propertiss are being held In custodiad legls
by the Sandiganbayan under Cilvil Caae No. 0019,

(I} s worthwhile te note thal the basig for the
assessment s tsauad by the respondent was almost gntirely
takan from the tist of real and personal properties gathared
and deemaed as 1li-gaotten wealth by the Phitippine Commissgion
on woaod tover mnent (PCGaaE) ., the ownarship ot whih ara
allegedly twmputable to the petitioner (Exhibit “1%, p. 2,).
Proceeding trom the PCGG data and other “paliry number of
doouments” | members of regpondent s Special rax Audrt Team
{STAY) tashed to conduct rtnvestigation on the petitioner
cons i dered it proper  to  use  1he Net Worth Hethod of
assessment, as sanctilioned undel Seotton 47 of the Ta Gode,
a8 amended, The method 1s authortzed 1n case the taxpayver's
el worth has tncresasad in an amount ot commsnsurate with
his reported tncome (ibid).

un WJuly 29, 1983, tHerminla bDe fauzman endorsed
petitioner ' s papers to the Asstisiantl Commissioner tor Legal
Service For appropryrate action. Up to the tima of tiling of
herein petition, however, no acliun has bewn allegediy taken
by the respondent.

Hence, this appeal.

Fetitionar submits, inter atiag, that the Warrant ot
Distraint and/or Levy on hits properties 18 not legal because

[ o P |
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Lhey are I h custodtld legits and there IS a pending and
unvresolved protest oan the assessments; that the assessmentsy
totalting F27,bv0, 828,19 are eirroheous because tur Lhe year
1980 ftor 1hslance, he ttled a Ltax awmnesly return  under
Presitdentiral Deciee No. 1840, and as regards  ownership ot
tho vat itous assets tmputed Lo bhim, most of thew ale glther
owned or teglister ed in the fhame of difterent persons ol
vorpotations or sl ly gxaggerl ated L nuwmbar that the
assessment s are based on hearsay and nol o avtual Taol
because the list of properties sontained 1n the Spectral lax
Audint team (SITAT) Memo  Heport, dated bDecember 24, 1941,
supporting the assessments whioch propei ticau weia  mostly
taken Trom the Fest made by PGaG aid Submwitled  with the
Sandiganbayan in Givil Case No. OOlY has nol yel been piroven
to be ovwned by the Repulitic of the Fhilippines thasSmuch as
the case wilth the Sandiganbayan has nwol even redauhed the
pre-trital stage, hence, LO tacts cah be used Lo jJustify tlhe
assessments; that respondent’ s right Lo assess pelitionesr on
the basis of the property tmputed to him has presciitbed; and
that the petitioner has left for the Untted States and has
wo 1thcome Tor the years 1986 Lo tuvo.

Hespondent, on the other hand, contends in her Answer
the toltlowing pertinent special and atftirmative detenses, to
wit:

X XK XX XXX
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6. On the bases of the records of the case,
paetittioner 1S5 tiie registered ownet of several

parcels of land tocated al Mamburao, Occidental
thindore; Cattie ranches al Alegre, Isabela, Daegon
lstand, Mashate, Pamplana, Camarines Sur  and iwn
Masbate; beach vesorts/club at Tumairaini, Isabela;
seven (1) alroratts; ocaltle (200 head) n Brgy.
Aleyre, Sta. HMavrta, 1sabela, {300) heads 1n Brgy.
Tumaituini, Isabela; a horse (House "“Sanmay") at

Forbes Payk flakat not fo ment ion vatr tous
equipments/taci i ites and ather propertles
Fikewise belonging to petitiane ., Petitioner 18

also the ownet and/or majoir ity stockholdeys In
twelve (12) corporations namely;

a. Dio Island Hesort na.
. Homson Healty I1noe.
(6 New Majesti¢ Exchange 1trading &

Developmenl GCorpordtiton
R Hochkshield ltrading Co., Inac.

€. Ghrysanthemum Healty & bDevelopment
Corpaoration

r. Homarts trading aund Bealty Inho

0. trdel ity Managemenl oo,

h. H and & Jransport Co. dno.

I Bacotod Heal Estate and Development

orporation

| . Commercial Hestaurant/Hesor
ho. Poultry lotse
|, Homuge Healty; and,
. tHighway Butlders tna.
XXX XX X X X X
8. Fetitloner ttaving consistently

underdecliared his hcome for the period under
review makes hiwm llable for fraud pursuant to
Section 51 (b) of the lax Code, a% amanded.
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Hence, the imposition ot HO% Traud penalty s
proper and legal;

X KR XX A XK

12, lhere 16 yet no final decision renderad
by respondasnt on petitioner s alleged protest on
g defialeniy fhoowe tax assessments appealable
to this Honorable Gourt, Henoe this Honurable
Court hae na jurisdtotion to tahe aognilzance of
thits casé;

13. As staled earl ey, (PERR Y O the
tnvestigation conducted, 1t was  ascertained that
petitioner has consistently underdecltared his

taxable 1tncome for the years 1980 to 1940 thereby
rendaering  hits returns fFiled therefore false and
frauvdutent, poarsuvant to Section HOH) ot the 1977
Tax Code, as amehded. Thus, respondent has within
ten (10) years from the date ot the discovery ot
the rraud and/or petitionear s underdectatration ot
his taxable tnovame  within whiach o assess the
corresponding defttolency theome taxes, Stnoe, ths
digocoveary of the Fraund commitled tHhy hetr e n
petitioner was onty n 18991, the Iss0ance ot
petitioner's deficltenocy tnoome lLax tor the year
198G to 1590 on Decemnber 2b, 1YYl was well-~willhin
the prescriptive perlod as provided for under
Section DB (then J19) ol the faa Code as
amended;

XXX X X X AKX

16. Property/ies under custodia leygis uab
fuw be dttached purauant tn Saeactton 7, Hule b/ of
the HRutes of CGourt {Pedrou Kegonan el al Vs .
tmperial, Gg.R. No. 1-24434, January 7, tuss, =2
SCHA 80),

X X X X X X X X X

17. Likewise, mere allegation that
petitionegr has avatied of the Vax Amnestly under
FPresidential Decree Nao. 1840 Is not suftioient.
o be entitied to the privilege granted under suoh
bBecree, petitioner must prove  Tthat he oomplied
with the requirements set forth under P.D. 1840
and that saitd avaliment was within the coverage of
the atoresald decree;
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Hecords show that the lssue on the legality or
approptiatenegags of the i1ssuance of the Warrant of LDistravnt
and Levy agatnst petitionar tn retation with his propevties
held in custodia legis was reasolved by Lhisg CGourvt thotty
Resolution, dated February 4, fuvd, (pp. Ad2 to 448, CTA

atd resolution enjoined the reaspondsnt froom

aft

recaoras), o
gollecting the tax hetrein tinvotved subject to the Tiling by
patitioner within fi1tteen {(156) days tiom rveoceipt ol the
resolutton of a surety bhond 1 the amount oF Par, 990,920 19,

otherwise the Court has no alternative boi to matntarn the

warrant ovat alt peaersonat and jeat prrupst res Lo sateguand
the Interest of the Government. Lihewtse, t the tnler eyt
of Justice and to  allow the pelitioner (0o puarsoe  his

business and daity livelihood, the wariant ult garii shiment
over his bank acoosiinta  were tifted wilthoul the uscegsily of
tiling a bond, We further ovdered pelitioner Lo notily the
Sandiganbayan of the tssvanve ol the Warvant ol Higliraint
and/sor Levy oua the properties atl bar which are bwing held
in custodia jegis by satd  court. A search (hto the vreacords
reveal that petitioner did ol Fite any sdrely bond putl suant
to the resolultion.

Daving oile  of the triats cohducted 4 Lhio cade,
respondent admitited that there was a denial of peltitioner s

profest through the tssuance  of watevant of Jdisttaint andior
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levy, which I1n effeot, oconstitulted the finatl decisian of the
regpondent on the protest., Thus:

0. What was the result of Exhibit "a" dated Juane
10, 1982 the axplanat rton ot the
petitioner on the assessmenty

A, the protest and raquest for reconstderation
was  dented andd there was a subsequant
tssuance of warranl of Jdistraint and/or
levy.

Q. o you have a dental by the respondent on the
eXplanation and  protest macle by the
petitironer?

AL We didl not 1s5ue a letler of denial but we
e a Warrant of distratnt andfor
ifevy.

Q. And you constderead that as alfteady a denial
of the. .

A. Yes, that s quite a dental.

(Funzatan, TSN, pp. 21-22, dated Auvgoust 1H, 19984)

with thes above admission by he respoindenl Lhal there
was a denial an petitioner ‘s praotest, i he 185508 o the
jurisdiction of this Court g atready settiled and  well
establlished.

the 1asuea confronting us are thus imited toq

1. Whether or not petilioner ol tled Traud Iy the
titing of hig individual tax retuins fulr (he yedi's 1Thivolved;
and 1t in the negative,

2, Whether or not the power of Lhe respondeant to
lasue 1he subject dssessments has prescribed pursuant 10

Section 2038 of the lax Code

3. Whetheir or nolt the nel wortih maelhod of Assaessment
used by the respondent Is warranted and carreot.
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After a careful study of the attending clrounistances,
the provisionsg of law and regulations in point and the
applicable jurisprudence, Ve rule ih favuot of the
petitioner.

Anent Lhe rirst 1ssue, We cons tder L Girucial an
primordial 1o tackle the argument ol respondent that there

waa fraud commilted by Lhe petitioner 1n the Fiting of hia

income tax feturng for the yealrs 1tnvolved thoovhew of 1ts
fmportance N e taeimintig, I casae there | s o Fiaud,

whether the assessmentls were t1ssued hayond the statutory
presoriptive period ult Five ot thiree yedalrs as provided in
the lTax Code. Fhe presoriptltive pet bod ts rive years 1 1\
I8 on or before the yeal 1983  and as thtrodoced by Batas
FPambansa kig. FOO, threa (4) yveat s from 1984 opnwards. b r
fraud does sxial Lhen the prescriptive per tod 1s Len years
after the discovery thet ¢or (Sectlion 223 ul  bax Lude, 8¢
amended) .

(N tiedt answer supra, respondent asseverales that
potitioner ‘s vonsistenl undetdeclaration o hig theome wmakes
him liable for fraud. It tryitng to prove het case, she
submitted 1n evidente the aboveslaled adassessments, S1AL Hemo
Report, dated bLeacember 23, t991t, and the supporting annexes
thereof (Exhibits “1" Lo "/" 1tnctusive of submarkings, BIH
records, rolder 1; TSN, Jduidy 24, Twyb fagr . B~z ). Ve

cons ltder suGh gvidence tnsutifirecrent to at't 1ve at A
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conclusion of fraud as having been committed by petitioner.

What s "consistent undaerdeclaration” as constituting fraud
has not been tully exptained to the satisfactton  of this
Court during any ofr the hearings held or 1 any pleading
submitted In this case.

Fraud ts a question of ftact and the oGclircunstances
constituting fraud must be alleged and proved i the court
(Commissioner of Internal levenue vs. Ayala Securities
Corparation, 70 SCRA 209, emphas s suppllied). Hespondent
has alleged fraud bul to ovur mind she nevery proved her case.
It must be noted thal anderdectarattion of tnecome Is not by
ftselt a oleat showing of Fraud, Ihe bupreme wourt has
enhunciated the tule that rraudg g nhevel tmiputed and the
courts never sustain findings ob fraud Hpon cltraumstances
whioh, at most, create  only SUSPpleion and  the mere
understatement of a tax 1s not tltselt proof ot fraud tor he
purpose of tax evasion (Commisstoner of Itnternal Hevenue v.
Javier, Jr., 149 SCHA 831; emphasis supplired).

In the wocase al bar, respondent accuses petitioner of
tfraud by not having reported his (o (novne oy the years
concerned jJust because her Findings show higher Tigureées From
that declaread hy the pelitioner. Aw it Vs, howeaver
respondent ‘s tinding ot constgtlent andegrdeciaration 1s mire
of a suspicion rather than one founded on hard svidenoce. AS

a malter of tact, respondent never attempled to refute
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petitioner’'s evidence that showg oconvinoingly the ervors
commi tted by her in dmpitting properties that are not owtied
by the petitioner.

In a meticulous manner petitioner proved that wmost of
the propertites assigned (Lo it by the respondent, as birsted
tn the Answer, are not, tin whole o tn part, actually owned
by him (Petition, pp. Y-16; bExhibits "N Lo “N-z21" ) "o Lo
TO-2", TPt to "P-8", "G" to  To-4" YHY o "HAGT, 1" Ao
T3, U, CU-A", "U-1" Lo CuUu-HT, "VY to Tv-at o "R T Y Yo
"X-3", "y©, v, Z-R" b tse0n, T2 to “Z-412" inclusive
ot submark ings, “AAY tor "AA- 2T tnclusive of stubmark ings,
"BE" to "BR-14" thctustve of submarkings, "ol ()
inocltusive of submarkings, "0HD7 St CEE" tw 2zt TARAT
to LA rnclusive of sUbmar h 1 ngs, anid TAAAAY o "FEEE"
Incltusive Ot submarkings).

Coupled with thisg, respomdent admittaed that he various
properties that wele taken thto  acoeount th oarrtving  at
petitioner’ s defitotency assessmenlt s, ag showi by Lhe STAT
Memo Heport and 118  supporting donexaes (Lxhibirig "% tao 7"
inoclusive of subiarkings, suprta), are hol reygylistaered 1t Lhe
name of the petitioner, Thae .

oy

0. in yaul assesniend b kxhirisi b 3 (T
whioh. .., | withdraw the question

Il txhibit 27000, no, | o have already asked
Exhibit "2, 1 withdraw thalt.
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in all these real properties which vyou
cons ldered a8 undeclared income of
petitioner from Exhibitg "2v "4¢*, “"H"
and "é", i whose names are these

properties registerad or to shorten 1t
ls there any property registered in the
name of the petitioner?

AL It was regiratared under varinus tames.

Q. ls there any property registered 1t the name
af the petitioner Armando . Homuatde2?

A, There appears lo be noune.

(Punzatan, (SN, September 11, 1895, pp. 5-6}

In fine, the presunplion of correctness enjoyed by the
asgesgients has hean sucotnot ly sontroverted with
respondent’s  own admission  aibove and  failure o make any
attewpt to dewmolish petitioner 8 materidl evidenhoe. In such
regavd, respondent ' & allegalt ron of "uansistent
underdectaration” as amounting tu Trauwd bhas no teqg to stand
on in the tight ot the taoct that U wag mainly based on the
PCGG 1itst  Of propeities thal weire noft duaty  proven before
thisg Court to be owned by the pelitianer.

We thus arrive at the conciusion that fraud was not
gimply established (tn this particotar case by yeasoin of
regpondeint ’s fatl lui-e Lo prove i aud and at the least
digpraove petitioner & piroots.

On the gecond 1ssue, theretoio, there tieing ho Teaud,
the ten (10) vear pregsoriptive peritod for the tssuanoe of
asgessmant 1w notl applirocable and instead, the tive (%) or

three (3) yeary prescriplive pec tod, s5upra, applies. The
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respondent only assessed the petitionher on June 8, 1992
(Exhibit “A", petitioner s foldar of exhibits). Evidently,
the power ot Lthe respondent (o assess has  presoeribed, as

foitlowss

Income Tax Years elapsed
Return Filed Date of from filing of Prescriptive
(1 TR) Assessment ITR to Assessment Per iod Resul t

4/15/80 6/68/92 12 years 5 years Frascr ( bed
4/15/81 6/8/92 1t years b years Presoribed
4/16/83 6/8/62 Y yedars bH years Frescr tbed
4/15/84 6/8/92 8 years 3 years Presaribed
4/15/85 6/8/92 7 years 3 years Prascr it hed

With respect te the thirvd dtssue, pelitionel hhas also
invoked other ervors, aside Teom thouse mwenlt toned and
discussed above, 1n the igsuvance of 1he assessments by way
of the net worlth method, which respondant agaltn Fatled to
contravert, unamely: that the assesswents are inadmisstible n
evidence; that there was wirong valualtion of the properlies;
that there was cdouble vcounting of the properties; thal there
was wrong peariod of apptical ton of property assessed; and
lagt iy, the openinyg nhet worth of 1480  and inocreased net
worth of 1980 ware wrong (Petitioner s  memoranduam, pp. 13-
26; pp. 835-644, CiA records).

Prescindingly, however , We opt not to dwel | anylmore
Into  the mer it of  the above proposttions due to  the

prescribed nature of the subjeclt assessmento.
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WHEHEFORE , in view of the foregoing premises, the
ingtant Petition for Review is hereby GRANTED. Accordingly,
the assessments tnvolved in the case al bar are hereby
CANCELLED and SET ASIDE. No Costs.

SO OHDEHED.

Q;MJJT[Q. Qo —

EHNESTO Dh. ACOSIA
Presiding Judge

WE CONCU

4

Y/
AMON O. DE
Assoclale

CERT ILE HOEATL ) O

I hereby wcertify that this decision was reached after
due consultation with the mewmbers ot the Court of lax
Appeals In accordance with Section 13, Article Vvilit of the
Constitution.

<::;I:’Qu QoA

EHRNESTO . ACOSIA
Presiding Judge
Court of Tax Appeals

Lay ROV
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