REFPUBLIC OF THE PHILIPFIMES
COURT OF TAX AFPEALS
QuezonN CITY

KIMBERLY-CLARK PHILIFPFINES,
INC.,
Frotitioner,

VEPEIE C.T.A. CASE NO. 2380

COMMISSIONER OF IMTERNAL
REVENUE ,
Fespondent.
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Appeal  has been  taken  from decision of  the
responcdent Commissioner of Internal Revenue dated
January 9, 1974 holding petitioneyr liable for the
amount of F49,9%95%,92 and PLAZ, 557 044 or & Lobal of
F19e, 0035, 36, as  deficiercy withholding T at
source Tor the vears 19460 and 19646, inclusive of
surcharge and interest.

Fetitioner Kirherly-Clark Fhilippines, Inoc. is
a domestic corporation engaged in the manufacture
of tissue paper under license by HEimberly-Clark
U.S5.A. In order to  finance the purchase of

machineries a Jd equipment which sre needed in the
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2upansion of its operations, petitioner obtained
loans  from Eimberly-Clark of U.5.60. and FParbet

L.td., both non-resident foreign corporation not

engacged in trade (51 breass ioryve within the

Fhilippines The =

i loans  are covered by
unsecured promissory notes with interest payable
quarterly. {p. 127, BIR recs.d

These machineries and eguipment were purchased
in installment through deferred payment plans for
Mitsubishi Shoji Kaisha Ltd., Tshikbawajiima-Harima

Heavy Industries Zo., B

sher Wyss GUMGBE.H. Foster
Wheeler Limited, Siliemons Gohviechertiverke
Aktiengescllschaftl and Westinghogsea Electric
International Company. It Jlikewise entered into a

Licensing Agre

=epr b anel Technolonical  HMarketing

Assistance foreement Wi th imber ly-Clark
Corporation of LLES.0. and agreed o pay fees and

rayaltiss aggret

ting 24 of petitioner’ s total net
sales (p. 9%, BIR recs.)

The interest incomes  dus  and  payable ta
foreign suppliers of machineries and eguipment and
to the lending foreign corparations were entered in
the petitioner's books and oharged to the interest
rpense acoounts  and machinery under construction

account and  long-term accounts pavable acocount.
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Fetitioner ir L acorued in it ook s
FOR,980.7%, representing interest income payable to

its foareign creditor the Rarbet, Lid, Tt was

only
a year later, or on 1944, that peltitioner was able
to remit  the FOR,980.73 as  intocrwest pavment boa

Rarbet, Ltd., becauvse of Central FPank restrictions
(tves.n., June 9, 1984, pp. 12 and 782) and only upon

that remittance dicd petitiorer  waibthleld  the 20%

withholding tax ainounting to P

B AN, 00 (Fahes, M
and W),

In 196&, pelbtitioner accorued in its books the
amounts of FlL6,688.21, FELO,2LEH.9S, F1L0O,024 .42 and
F24,820.24, or a total of PYLT L 649.0E due and
payable to Barbet, Ltd., Foster Wheeler Ltd.. and
Siemens HSohviechertiverks, Tt was not able to
Fremit thie 'Yotal interest income abroad becavse of
Central Bank restrictions (par. 4, Fetitions;
teson., June 9, 19834, p. 28 and. therefore, did
not withhold the 20% withholding tex due thereon at
the time of accrual. nly uwupon actual remittance
did petitionsr withheld {the 30U withholding tasx
amounting to FZEE,A4205.00,

The only jszue to be decided in this case is

whe L her € et pert Lb i oner shold pay thes
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withholding taxes due on such obligations upon

actual remittance and not upon accrual thereof

because of restrictions of the Central BRank. We
quote: 60) i ‘M\ oy O£1 Uwu v uﬂ ' 76\/&
| k)79

The lone gquestion tendered for
resolution is whether o not the

ohligation to withhaold and pay income tau-
at-source on the royalties is upon the
accrual  of  the royalties or upon  the
actual remittance or payment thereof.

FPetitioner maintains that thers was
no abligation to deduct, withhold, and pay
the withholding tax in 1972 since the
royalties could not he remitted due to

Central Bank restrictions. T submitting,
however, that the liabhility to withhold
and pay the income tax withheld at source
from royalty payments to a non-resident
foreign corpoaration, like Rayer

Aktiengesellschaft, Leverkusen HBayermerl,
is at the time of the accrual of said
royalties and not at the time of the
actual remittance or payment thereof,
respondent  relies mainly on Bureauw  of
Internal Revenus Ruling No., 71-00%, dated
February Zé6, 1271, the pertinent portions
of which are gquoted as follows:

"This refers to your letter
dated February 14, 1971
requesting a ruling as  to  the
basis of the withholding tax due
m1a) film remntals wla royalties
payable by vyou to non-resident
foreign film corporations.

"

b 5 #
"In Youir ietter, you
contended that the E8Y
withholding tax should be based
only &1 actually remittable
amount under Central Bank

regulations and not on the entire
amount due  and payable to  the
non—-resident foreign corporation,

174



DECISION - )
CTA CASE NO. Qi 255 ¢

This mony bent don Fyeyss T v
hasis, Blithholding tas  im not
dependont oy emd Utanos of 3
1 enne pavyab be ten 1 Y e
residarnt  foreiagn corporation bot
on accreal  thereaf. Guoh bheing
the case, although & portion of
the amount (lue t bl RTAIA N
resicer b forredon coove penra bt lon

cannot be remitbed o account of
Central Bank restriction., the tau
due on vid porticonn showld  be
dedun o and withheld as if there
is o restriction,

Cofunds,
Wity the
P N N the
transfer of funds  from
.S, to Tl = Ywlnt in
Blorway , Denmart, the
Metheor ]l ands, Fes 1ot iuim,
Lutembronr g anl Foooarnoe ,
Yo Ty el d he
Wi U d ol ain the SAME
manmer asi if o
restriction existed, In
cruratogd Lan aceemar b, e
name of the foreiogn bank
o ather  foreign  person
ahvaald be entered on the
ownerahie certificate,
Arnd an amerided owerasihiip
certificabe filed a6

s bhe actual  owuner
] : COH

{62 gty
1969,

4TS L 400)

n view thereof,
helieves and s holds Fhat the
287 withbolding ahewrld bhe
deducted el (SR SYRT=00 e the
entire amount of film rantals or
roayval bies payab o Lo the non-
resident forreign film

Of fice
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soralbions inehbueding that
i wivich. Wiyl aoo ot o f

[tk yesmbriot oy cannot
P v oema o abneoad .t

e e sy e e 1y & terdd therein, e
Buarsan of Intermnal Feevesme prua el vt
withhalding tans reont thopendent 0y
remittance of  the dincome payabile to bBhe
non-resident  foreign  corporation but o on
accrual  bhereof. Arvd asm wach, o al thouah
the income cannot be remitted on accoount
of Central B ' - o bhe tax due
thereon should be and withheld
Lf there is no restriction.

ryk

The statute irvvalved i 3
HB2(h)Y (2 of the Mational Internal Revenue
lea e the coartrolling provisions of  whioh
ad @ follows:

Mon-restdent

- In the
: coarporations
tax uwunder this Title,
not  engaged in trade or busine
within T Fhai Lippine there
ashyal 1 e dedocted and i baheld at
the sowuroe i bl oy mATer and
Lpan t b Hame itemes A i5
provioed in Subsection (kY (1) of
W 1 0 1 TR CO TR CON | oeaqual
per  cent  thereof. This
shall be returned and paid  the
same  manner  and subhject o the
same  conditions  as  provided in
Section 54, x w0 "

@,

SR

And Section BS32()(1) aof the same Code

()
fo  dgn

Laliens  and
= (1) Nen-
] o - Every
individual , corporation, partner-—
ship, or association, in wuhatever
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capacity including &
le e O of  real o
persanal property, trustes acting
in anmy  trust capaciby. executor,
administratar, CEAWEY . Canser-s
vator, fiduciary, employer, ard
every officer or employe of the
Governnent of the Fepublic of the
Fhilippines having  bhe  control,
receipt, custody, i 1, o
omerry of ir eres dividends,
LE royvalties, Gl ar les,
. 2 Premiumes, annuities,
compensation, remutsrations,
emeoluments, e other fisech Qr
wrminable  anrmal , peviodical .
(wla < 1 b, profits, antl
income, and capilbal gains, of any
ron-resident alien not engaged in
trade o business within the
Fhilippines, shall (except in the
C R ERE 5 ey doledd in itk 2oz bl on
(a) (1) of this Section) deduct
arnd  withhold from the annual,
periodizal, l casual RIS,
profits, and dncome., amnel capital
QALME . é LA el e 0,
thereonf.,

e

provisions, by the way, were
- towerh

merely impo 1oand copied alinos
from similar wibhbolding Moy 1
the Unitec Povvarnue Code [Heotion
Albyd. i o ly o AN conmonan with
amettled rul of smbabutory  ceostraction,
the interpretation they have received in
the United States have suthoritative
effect in bhe  proper  construction  and
interpretation of ouwr law.

U €2

Thus , AB sorrectly ot by
petitioner and which i1s not disputed by
respondent:
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oy
(=2

i. Tev srvisang ot BIG Podima Mo, 71
Q0. dated Febhruary D&, L9710, our Buarean
of  Internal  Fevenuer guoted s awthority
the excerpt a United HState Intermal
Fevenue Service ruling which is found at
par,. 48750.40% of CCH, 1949, Yolume 5. It
AR S byt tlyes w16l 1. s, ruling
actually Mimeogreaph Fuling Fo.o 5075, whioh
WAS issued [53% the OFffico o f b
Coymmi i Gy e f Internal Fervem
Washingtorn D.C., o Jodsy 250 177100 s
byer  Fowundd et bl Cumalal i Foof besbiin J9d0 -
Zaoat pege 41,

f:

2 The said

5075 has  been
United Staty

i b
3 Internal RERNG
25, dated  Juwie 3, 15
evident that in isswicnog b
T1-00%  on Fabrary Ty
Bureau of Internal Revenue
United States Internal DL Service
ruling that  bas  alreadsy : ovserruled .
the same having been declared obsolete
of June, 19270,

Fea
t e

Bt ivg B,

sbonn

Faaldrigg Mo
g oL Own
relied on @

oy

3. Following
United Stat s b
Go. va. U

ved  on 12 WA oy the
effect thit corporation whioh sl dd
licenses Linelear patents owred baw o
resident aldens v s & result ot
blocking proclamation were fen right
toy receive or dispose of royaltbties was not
bownd  to withhold tax bhefore payment of
roavalties, ULhe cule bthat s nowe ol
in the Ui kel Gt A8 that -2
abligation bto withhald and pay the tax is

o f
v dde L

.o Bunpopoo

e el

upaoan payment o remittance of the income
to a non-resident alien.

Im the L,.D. Caullk Co. cese, where the
factual sebtting. law involved and issue
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litigate
with t e
Delaw. o cor

1y o oall fotiyes
sl B . R intiff, a
oy, el Tiocens el ey
patents owned by two non-resident aliens,
Robert Doge and Emmanuel de Trey. Fioth

wWerre Dmises Uricler The licensing
5. plaintiff obliosdsd dtewmlf Lo
peavy reryal bole o Doge amnad de Trey. In its
treatment the lmpaeclt of royaltld N
rabions, plaintiff, adhering to the
acocrual method of acc
rroyal td and  withheld as amoruec
lTiabilait e of 1941 anmd 1947 the periods
involved in the case. Thus, 1941 and 194%
rovalties arcl taxes vieyes =t (Atw} A8
accounts pavable o plaintiff{ o bhooks and
as o f

rounting entered net

cost of doing bhusines
Mo wiithheydlching returne
alieng Doge 2od de Trey
1941 o Wiki 1 e
T : i whesry blosm o rebormrs we
duer for yrovalbd abtbtribuatabte bt sal
made by plaintiff duricg the vears 1

@

frays

1941
anc 1242, the dnquiry shifled from Twhen
the veburn due” Lo Mwbeen, Af at sl
s lainlidtf reguieed toaowithibolad on bhe
ey el b e The "wheo!" of the matbter, ol
Mwbier ™ e her o Telva bt pases

aunter  pveh dmepadey oo, reasual b oof
e king prociamstion, non-resident aliens
were forbidden thi o receive aor dispose
of royalties thaem wunder contract wibh
covrporation whieh Fre 1o Tie
aliens’ pratonts, (L..D. .
Lmited L, L1AF, 8
otherwise, the aquestion
withhold the s firom b
revwal bie s hoval
Freyal b web er acoroecd B bl plainbiff =
books in L9410 and 1947 lTiabiltity to the
P e s 4 LCRNsEors, : riert
be paid or remitted to @ A
result of & blocking proclamat ion,

3

Phe  point of

vipyefener

: oy whern
1930 ang

0

The thyi el
that vilbiere e,

I Couwrt ot
g bl owndedvig
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slamation, ryer e docdear b al ey VgL e

royalties  dues Lherm e corncbract
corporation whiieh by bl i
aliens’ st et s by a ] ey v
gains, profite
internal FEN EPILLE by Bt ot ing
persons  having conteol , eeceipb, o
ol ) (Sl pravy ety L e f £
rovirals e mprneal o e et o]
profits,  sondd Trvermes v F o sy, e e
alien to wvithhold teax ard, thmrefore,
I ECe by of filing withholding btas

R

tained blooked Frovva b ies, Thie

forbiddern viaht to receive o dispose

virredenr

o f

vl by

[N

20l ineome! within
all
sl ody .

oy

Crendriss .,
e b

bren

LI T
svealved on corporabtion while corporation

et

result dis that the obligation bto withhold

praavmen t

and  pay the b i LI
remittance of  the L
1Income to t hew nory-
Beea : of ; LN mive:  fore
nmot controltling effects, o Lhe pr
case, we will gquote st lenabtyhy from
ecision.

"The onws of  the withbhiolding
rey Lromenl iy plaintiff 18
imposec by 3 1420 f R O
"Mll R SONS , i whatevar
capacily sting, ¥ ¥ ¥ having the
cortrol, cEr b, o ok
disposal o P
fixed or determinable  annual or
periodical qains, profibs, arel
income ¥ ¥ ¥ of any noner Ldent
alien ¥ ¥ % wshall deduct  and
withhold T cun ey EARTERNTN o
pericodical ks, [, ancl
income & tax kK ok kLY the
whiole ., iy i not
COnCerr A the
withholding place.
Father, 1t simply < T
shall do "what'. this
much  Tight it does
cduty bt o withhold
eristence of

ettt o f

180
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periodicoasl (A ING . ot i ts
ction directs
o osumes

income’. Ther ¢
withholding from suc
idenltifiabile au

Yoy

and  income’"  of Eher momresid
iy . Af there
rie = b Moadrie, e f it

)iy, {i don

i

e f it

ardd
the
are

a
cAnk
Are
and

incomes”, the duty to withhold is

R TGTRESREN - N A
if

e
ingorl
bl wi

e ch

T oy mot cpronged e

Cy the obley

ghyerr !

Fravmel
i lable,

e

on sy subitlety of  cone Leactd o

but T ddo adwvert ., ir ot

Wesy e e Freva b g
proocfd b, IR ARLSERTIEE

alierns  Doge ancd  de Iy oy
plaintiff rebaired [RETE

these oilroums Lo I
upan & realistic  view
mat ey . The  hloocking

LG

comntrol  over  the funds
alien ¢ theor
Fim vigh
o f

whid Loz

. S
since Lhe o
to  dndisvidual cleaby o s
rnaticonals.
acorued
conbract,
facedd thoms
rdgh b oy ool leo N TE]

COCHY fE

bt (DTS fovr iyt dedery vt

receive  them or di
Mo econamic advant
Such  a hollow  Med
hawe the Cope
st fic
profits, and incomae’.

ubiguitous e b o f

IATRTETS B =

1ent bto conmsbitbube

2

il

MoEireE

toen

vihi e
uriche

rict
v

oo Lae
mation  pluchked @very eloement

ryf
t e
o f
o f
SRR
R RN

5 L,
app L led
Swisne
roval bl
w e
W el i

tlve

. apnen b
g.“ 1 :‘ ‘ h AE P .‘ ‘ o i

W]

of  them.

st

benefit

“geaings,
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Tt i ve g edp o domoaey s o

bt oo e INEIRE s hy i !

: : f . Fewgy . 1005,
aicl with reference
2, Tl Cu s in
Trsst (.
ik, L Dir., P4 F ot 9RT,
at réan e QA Througbout the
Rewvernue L.avers e STGIRES B i
proafit, or income mean a2 actual,
not frotitious qain or profit
¥ ox %" Certainly, these were
not  “income"  and, 1f "rains, or
proafit’, R v e 13l aryed
Fiokly artificinal., o theer 0 e
AN AL b It e [OVAIER BT Lo
coammand  payment to bhemselves or
ol her unlike the donor of  the
in i Halyveyring w.
Heag-at, L2 at 114,
(e S T N R N ki 7,
R "The power  ho
dispose of L ome i the
equivalent of ownership of it."
It would seem, then, there bheing
o Masins, profitae, oy ircoms” of
Eoodurang the
o me plaintifd e b e their
hlocked royal 2. N0 withholding
duty devolved on plaintiff and no

11

g

B

whigy e it

the aliens alt le:

pena lblas are proper .

Agadinat  bthis bacbhodrop, the situalion
here presented, while Shae rovslty in the
amoun . of FAS,O@P,00 (although was seab ap
ire the boobks of pebtitioner : s biabd ity
ey Rayer) coald not e remitled to Baye
(518 to sy n ] Banlk pestedotions ol thatl
time, would not create "gaims, profibs o
income" oy mon-resadent Foreiom Corpoe
vation Bayer, ey economio henefits  were
clerrived by  Bayers  hanos, thaere  was i
incaome subiect Lo withbolding of tawe-at
ORI . foccordingly . petitioner  had no
dutty to withhold and pay the tax.

16
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16 foe

: S T TR Y S =
legislati: i TR T R DU S

hiited o froum ohich Secti
B0y of cierr Matid sl Foybenrvad {
Code  was  prachic
gderived from the poblighed oo omourng
of the L Bledies Fhgsaar oof Ink
Fleewvenue  arod Dooords,  whiioh ofdae ]
cuty of  wibbhkbolding sl
DayMme We gquote Trom L

Evers BHNTED | atdopt
the Ue i bed

o Mistory  of
sabers Taw ook

3]

g3 al s ] ”‘) €2
Y. Cawlks

"Foresent 50 1430, f AN T I
s traced bactk  to the  Hot of
October %, 19102, =
ard B oof that Aot aee
Faragraph D oprovideds B A A
perasons ¥ ¥ K i Yhe :
chisposal , oo pocemesp b o

g g teneminat: Ve soaeaal oo
. ) i proenfo L, arnd
imeome  of person subiect
o baw, shall din behalf of such
e s or fercduct o wikthhold  from
the  pasyment an amoornt eoptivalanl
to the 3 B ERTRESTILCANNE SPE RTINS S AV
Fragr ovpemople 0 oot bhe owma ek
patt spripe b f Lok REERAN BRSO
% ¥ ¥ Fravw dna Lhes control .,
receipt, cus bocdy . chisp al g €y
payment of ¥ ¥ ¥ obther fixed o
ceterminable EYRIRII - e ime ,
profits, end  dncooe of  snother
DEr SO, (M dirg 45,000 for anwv
basable V6T ¥ ¥ x v Ar e
e e

i

=l o malke  and render a
retury in behalf of another, as
provided herein, ¥ ¥ ¥ are hereby
atttharized amd requicred to deduct
ancl wi thhold from  such  annual
Gqorinms, profil o and  dncoome suck
gL oas will be sufficient to pay
the normal tax 2 ¥ ¥ znd they are
each Mesreslny mecl e personal ly
Tiatles for such tas, " : Aagranh
D 1% el iodt i chireclting

- 183

allsy cooprient, st i b

e
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withholding s t e
while ik
authorisz
imps

Compar Lon

sreayal 1A

to the Houwse of Roepee
o the Frall. Phe  Comm.

arie sl

o f iRt RIS
P opcsedd Poo i i,
e clerddhone bl amed vl Db 1y
source of the incomes  and
fulid o the Goveroment .
By this methoad the  amoun
due v to becomo oo oo
i o
vod by bl s

ey peads ber

A e

e (o

o he btyer
dent  aliens

¥ by )i
withholding agent. T it

: Al
voan e
mo Hepoart
vt et ver s
it @ N
Hreabiaty by
Ca tone

Cos vt il
boat the
paid in
L A
Loof tay
CHT O ERS @Y
arraal
pesmaed to

SCTURRTT TR PN RSV I S0 5 SN 58 S TCCRNNS W At et e Tl =
SR Flosmp et -

were subiect to this wilhholding

sy s tem,

AT .

PR

in e
ppréarace aph I
st ion A
Looarnt Fign e
1 hy

aten b
AR Lirrcler
ety b ancl

the RRRETs!
Acmimistyration,

oy bhe Revenue Aot
paracaraph 8(dy of the

o bed
ébened &
b
sturne' .
el Wb

of 1917,
1946 Aot

(par. D of the 1913 Act) was

j

)

arvy it
oo oof bhe b
et Ancomes  of

taxable
the
fecording to  the  Hous
thie ohange was made for
effective adminitsbration
law" and the

rerchor

Podimg  at

cuie  on
ident

persons’ Informotio at
AW IR ol ol 1 R sbet ]

e .
rpo
‘B more
o f the

1

aving af  annoyanoce

ard  supense  to the taupayers  and
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withlholding agenbs I
Aot , paraaraph 20y of
Aot tpar.s Boof the 1913

amendoed bo Tamir o wd Pl Tedlimg at

the osoveon o monreos palegg b
The ot foorther dme Tocked
from btaxw-fres covenant bo
stubject of withholding.

The MRoevenue Ot of

americhacd
e it
ret U he

larmog

but did
s arnd

(e
: A
on o UCal ot don
y "The propossed
under existing Jaw, reouid
et hhio b ima of  drieonne
cvf precymereles e el

ooy e g bt s

@il G

rrelprpr e

fisend snd e
perr iochioal (3anine, gt
LM te renyress 1 cler
individuals
corporations", This
AN inclicat ton b

Congr WA £ :
paraceaph Dooof  he 19105
vias  cor binved T R B 3
1917 At (UEATEIR the

Py s L on 2l
o hara 1
withheolding - SOV
-1 imi bexd to Gl
IRTIER Ldent alians, e

paymatt was  bthe  Lime

withholding duty arose

The Fevenue Act of |
1 americlmer b T L Ives
pertinent to ingquiry. noe
et of 1924, Howe e,
House Feport arve bhe

(ayr P o £ 8

dytespy b o f

¢

b

Fhe 1914

R T v I AR )

@) s
interest

ks as A

AR madcdo
i e perbinent

HE RS (I
b el d ey

ol A IR

Phas [Mopart mof

b bemer o
i it
at t e

bill. =as

r oy 1y

3

woodn b

R NEIREN
o by i [r5

u

orf

mirmabh e annueal oy

Ly arcl
ali
i cent
1
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t in
et aond
af  the
former
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Freary Ll ST
VERTE

mly te
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Bt o : i
commerit s ! 1 Suabed i
vision (@) of 2 wztion of bhe
nresaent 1w g dole Ty e
withholding of o tex, on filsxed or
detorminable Joocome padd Lo &
rrewyresident o alien  dndisichaal . o
a  partrership composed in whole
o in frar b of nonresident
aliens., " Both also v fer b
"reguiring bhe withihaldiones of
from payvments" booa parinership.

Frates  of withholdinag W

Ay es oy pverpe Gt of
Y906, arud Uhe Conferenco Nepor b
af bl Commit Ll cof bl Mone
ard g le vefers o the effect
of ' il i A R NEE B
amencient  roequires v Phbhe o
ing  of o of L2 L/72 e gent
in et of all pracegevt o
income  mage before  the
of b ter fonrmddn
rations epeoil fiod below.
B Uhes e E e mak ina
P2y (res s % % bwad ome oot ion thal
the corporation ancome G westt Lot
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WHEREFORE, We are of the opininon and so hold

that petitior=r 1is not liable for the deficiency

withholding tax at source for 1265 and 1266 in the

amount of P47,975.72 and F149,35357.44, respectively.

Without pronouwncement as to costs.

=2y

S0 ORDERED.

Queson City, Metro Manilas, Havy L LEES.
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