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DECISION }

MODESTO-SAN PEDRO, J.:

Before the Court is an Information filed on November 10, 2020,
charging the accused, ANGELITO O. DELA PENA, with Violation of
Section 255 of the National Internal Revenue Code of 1997, as amended
(“NIRC™), allegedly committed, as follows —

“That on or about 16 April 2014 and thereafter, in Valenzuela
City, Metro Manila, Philippines, and within the jurisdiction of this
Honorable Court, accused ANGELITO O. DELA PENA, with business
address at KM 17, McArthur Highway, Malanday, Valenzuela City,
who is required by law, rules and regulations to file tax return and pay
the tax thereon, did then and there wilfully, unlawfully and feloniously
fail and refuse to pay his value-added tax for the taxable year 2008 in
the amount of Php37,629,191.62, exclusive of surcharges and interests,
without formally protesting against or appealing the same, and despite
due assessment, including post and prior notices and formal demand to
pay, the latest being in the nature of final notice before seizure 16 April
2014, to the damage and prejudice of the Government of the aforesaid
amount of Php37,629,191.62, exclusive of surcharges and interests.”

CONTRARY TO LAW.”"/
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No such competent evidence was presented by the prosecution in the
instant case, however.

To begin with, the offer of testimony of the lone witness presented by
the prosecution did not include the purpose of proving the civil liability of the
accused. The offer was merely as follows:

ATTY. CAMPOS:

Your Honors, I am offering the testimony of the witness to prove
that she is the duly authorized revenue officer to conduct Audit
Examination against the accused Angelito Ocampo Dela Pefia
pursuant to the Letter of Authority dated August 17, 2011 for
taxable year 2008; to prove that the accused failed to submit his
Books of Accounts and accounting records to the BIR despite
numerously must by way of request for presentation of records,
Final Notice and subpoena duces tecum; to prove also that the
accused was issued an Assessment Notices from the BIR by way
of Preliminary Assessment Notice and Final Assessment Notice
with Formal Letter of Demand for taxable year 2008 but the
accused failed to file any valid protest; to prove that the Preliminary
Assessment Notice and Final Assessment Notice with Formal
Letter of Demand issued against the accused for taxable year 2008
became final, executory and demandable; to identify documents;
and, to prove all other matters relevance thereto.'®

Neither were any of the prosecution’s documentary evidence (“P-1” to
“P-10”) offered to prove his civil liability.

More importantly, none of these pieces of evidence, nor the testimony
of the prosecution’s witness qualify, individually or taken together, as
competent evidence to prove his civil liability.

FOR THESE REASONS, accused ANGELITO O. DELA PENA is

acquitted of the crime charged on the ground of reasonable doubt. There being
no competent evidence to prove any civil liability on his part, he is also
exonerated from the same.

SO ORDERED.

18 Supra note 14.
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WE CONCUR:

Q‘ M —N—
MA. BELEN M. RINGPIS-LIBAN
Associate Justice

(With Separate €oncurring Opiniox)
CORAZON G. FERRER-FL S

Associate Justice

ATTESTATION

I attest that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the opinion of the
Court’s Division.

Ao Al . ——

MA. BELEN M. RINGPIS-LIBAN
Associate Justice
Chairperson

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution and the Division
Chairperson’s Attestation, it is hereby certified that the conclusions in the
above Decision were reached in consultation before the case was assigned to
the writer of the opinion of the Court.

ROMAN G. DELRO (0]
Presiding Justice
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SEPARATE CONCURRING OPINION

FERRER-FLORES, J.:

While I concur with the ponencia in acquitting accused Angelito O.
Dela Pefia for the crime charged in the Information filed on November 10,
2020 on the ground of reasonable doubt and exonerating accused from civil
liability, I am of the view that the instant case has already prescribed.

Section 281 of the National Internal Revenue Code (NIRC) of 1997, as
amended, provides for the five (5) years prescriptive period of all violation
under the said Code, viz:

SEC. 281. Prescription for Violations of any Provision of this Code.
— All violations of any provision of this Code shall prescribe after five
(5) years.

Prescription shall begin to run from the day of the commission
of the violation of the law, and if the same be not known at the time, from
the discovery thereof and the institution of judicial proceedings for its
investigation and punishment.

The prescription shall be interrupted when proceedings are instituted
against the guilty persons and shall begin to run again if the proceedings are
dismissed for reasons not constituting jeopardy. \
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The term of prescription shall not run when the offender is absent
from the Philippines. (Emphases supplied)

Here, the crime charged is willful refusal to pay value-added tax (VAT)
for taxable year 2008, in violation of Section 255 of the NIRC of 1997, as
amended.

The Supreme Court, in the case of Emilio E. Lim, Sr. and Antonia Sun
Lim vs. Court of Appeals and People of the Philippines,’ held that for cases
involving taxpayer’s refusal to pay the deficiency income tax due, the
violation is committed only after the service of notice and demand for
payment, fo wit:

Relative to Criminal Case Nos. 1788 and 1789 which involved
petitioners' refusal to pay the deficiency income taxes due, again both
parties are in accord that by their nature, the violations as charged could
only be committed after service of notice and demand for payment of
the deficiency taxes upon the taxpayers. Petitioners maintain that the
five-year period of limitation under Section 354 should be reckoned from
April 7, 1965, the date of the original assessment while the Government
insists that it should be counted from July 3, 1968 when the final notice and
demand was served on petitioners' daughter-in-law.

We hold for the Government. Section 51 (b) of the Tax Code
provides:

(b) Assessment and payment of deficiency tax. —
After the return is filed, the Commissioner of Internal
Revenue shall examine it and assess the correct amount of
the tax. The tax or deficiency in tax so discovered shall be
paid upon notice and demand from the Commissioner of
Internal Revenue.

Inasmuch as the final notice and demand for payment of the
deficiency taxes was served on petitioners on July 3, 1968, it was only then
that the cause of action on the part of the BIR accrued. This is so because
prior to the receipt of the letter assessment, no violation has yet been
committed by the taxpayers. The offense was committed only after
receipt was coupled with the willful refusal to pay the taxes due within
the allotted period. The two criminal informations, having been filed on
June 23, 1970, are well-within the five-year prescriptive period and are not
time-barred. (Emphases supplied)

Here, plaintiff claims that the Formal Letter of Demand (FLD) with the
corresponding Assessment Notices were duly received by a certain “sTE
Trucina Anthony” on December 19, 2013. The taxpayer has thirty (30) days
from receipt,? or until January 18, 2014, within which to file a Protest. If the
taxpayer fails to file a valid protest against the FLD and assessment notices
within thirty (30) days from receipt thereof, the assessment shall become final,

' G.R. Nos. L-48134-37, October 18, 1990. \
2 Section 3.1.5, Revenue Regulations (RR) No. 12-99, as amended by RR No. 18-13.
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executory and demandable. In view of the plaintiff’s allegation that accused
failed to file protest, the FLD became final, executory and demandable on
January 18, 2014. Such is the date accused willfully refused to pay the
assessed deficiency VAT, without filing a protest.

Counting five (5) years from the date when the crime is committed,
plaintiff had until January 18, 2019 to file the Information before the Court.
Thus, when plaintiff filed the Information on November 10, 2020, the right of
the government to institute a case against accused had already prescribed.

ALL TOLD, I concur with the ponencia.

' 7.
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Associate Justice



