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National Internal Revenue Code (NIRC) of 1997, as
amended.?

Respondent Commissioner =~ Cust s (COC) is th_
head of the Bureau of Customs (BOC) tasked to assess and
collect customs duties and other lawful revenues from
imported articles, including excise taxes imposed on wines,
liquors and cigarettes under Sections 142 and 145,
respectively, of the NIRC of 1997, as amended, on the basis
of the delegated authority of respondent CIR through an
Authority to Release Imported Goods (ATRIG) duly issued by
respondent CIR addressed to respondent COC in accordance
with Section 12(a) of the NIRC of 1997, as amended.?

On June 11, 1978, by virtue of Presidential Decree (PD)
No. 1590, otherwise known as “An Act Granting a New
Franchise to Philippine Airlines, Inc. to Establish, Operate
and Maintain Air-.ransport Services in the Phili )ines and
Other Countries,” petitioner was granted a fi 1chise to
operate air transport services domestically and
internationally, which franchise is subject to amendment,
alteration or repeal by competent authority when the public
interest so requires. Section 13 thereof provides:

“SECTION 13. In consideration of the
franchise and rights hereby granted, the grantee
shall pay to the Philippine Government during the
life of this franchise whichever of subsections (a)
and (b) hereunder will result in a lower tax:

(a) The basic corporate income tax
based on the grantee's annual net taxable
income computed in accordance with the
provisions of the National Ini -nal
Revenue Code; or

(b) A franchise tax of two per cent
(2%) of the gross revenues derived by the
grantee from all sources, without /

2 Par. 2, Facts, JSFI, docket, p. 340
3 Par. 3, Facts, JSFI, docket, p. 341
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distinction as to transport or non-
transport operations; provided, that with
respect to international air-transport
service, only the gross passenger, mail,
and freight revenues from its outgoing
flights shall be subject to this tax.

The tax paid by the grantee under either of
the above alternatives shall be in lieu of all other
taxes, duties, royalties, registration, license, and
other fees and charges of any kind, nature, or
description, imposed, levied, established,
assessed, or collected by any municipal, city,
provincial, or national authority or government
agency, now or in the future, including but not
limited to the following:

(1) All taxes, duties, charges,
royalties, or fees due on local purchases
by the grantee of aviation gas, fuel, ar. _
oil, whether refined or in crude form, and
whether such taxes, duties, charges,
royalties, or fees are directly due from or
imposable upon the purchaser or the
seller, producer, manufacturer, or
importer of said petroleum pi Jlucts but
are billed or passed on the grantee either
as part of the price or cost thereof or by
mutual agreement or other arranc ment;
provided, that all such purck ses by, s es
or deliveries of aviation gas, fuel, and oil
to the grantee shall be for exclusive use in
its transport and non-transport operations
and ott r activities incidental thereto;

(2) All taxes, including compensating
taxes, duties, charges, royalties, or fees
due on all importations by the gran! 2 of
aircraft, engines, equipment, machinery,
spare parts, accessories, commissary and
catering supplies, aviation gas, fuel, and /
oil, whether refined or in crude form and
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other articles, supplies, or materials;
provided, that such articles or supplies or
materials are imported for the use of the
grantee in its transport and transport
operations and other activities incidental
thereto and are not locally available in
reasonable quantity, quality, or price;”

On January 1, 2005, Republic Act (RA) No. 9334,
otherwise known as “An Act Increasing the Excise ,ax Rates
Imposed on Alcohol and Tobacco Products, Amending for the
Purpose Sections 131, 141, 142, 143, 144, 145 and 288 of
the National Internal Revenue Code of 1997, as amended”
took effect. Section 6 thereof provides:

“S_.CTION 6. Section 131 of the National
Internal Revenue Code of 1997, as amended, is
hereby amended to read as follows:

‘SEC. 131. Payment of Excise .Jxes on
Imported Articles. -

(A) Persons Liable. - Excise taxes on
imported articles shall be paid by the owner or
importer to the Customs Officers, conformably
with the regulations of the Department of Finance
and before the release of such articles from the
customshouse, or by the person who is found in
possession of articles which are exempt from
excise taxes other than those legally entitled to
exemption.

n the case of tax-free articles brought or
imported into the Philippines by persons, entities,
or agencies exempt from tax which are
subsequently sold, transferred or exchanged in the
Philippines to non-exempt persons or entities, the
pur= » -~ 1z, en Nnall t th-
importers thereof, and shall be liable for the duty
and internal revenue tax due on such importation.
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The provision of any special or general law to
the contrary notwithstanding, the importation of
cigars and cigarettes, distilled spir ;, ferm Ated
liquors and wines into the Philippines, even if
destined for tax and duty-free shops, shall be
subject to all applicable taxes, du. 3, cF rges,
including excise taxes due thereon. .nis shall
apply to cigars and cigarettes, distilled spirits,
fermented liquors and wines brought directly into
the duly chartered or legislated freeports of the
Subic Special Economic and Freeport Zone,
created under Republic Act No. 7227; the Cagayan
Special Economic Zone and Freeport, created
under Republic Act No. 7922; and the Zamboanga
City Special Economic Zone, created under
Republic Act No. 7903, and such other freeports
as may hereafter be established or created by
law: Provided, further, That importations of cigars
and cigarettes, distilled spirits, fermented liquors
and wines made directly by a government-owned
and operated duty-free shop, like the Duty-Free
Philippines (DFP), shall be exempted from all
applicable duties only: Provided, still further, That
such articles directly imported by a govern 2nt-
owned and operated duty-free shop, like the Duty-
Free Philippines, shall be labeled 'duty-free' and
'not for resale': Provided, finally, That the removal
and transfer of tax and duty-free goods, products,
machinery, equipment and other similar articles
other than cigars and cigarettes, distilled spirits,
fermented liquors and wines, from one freeport to
another freeport, shall not be deemed an
introduction into the Philippine customs ter tory.”

From March to November 2007, petitioner’s
importations of assorted liquors, cigarettes, and wines
arrived in Manila through the South Harbor and Ninoy
Aquino International Airport, which we 2 covered by variol
Informal Import Declarations and Entries, Air Waybills/Bills
of '1ding,* and Authoriti-5 to R-'ease Im )rt-1 Goods.5/

4 Exhibits “I” to “R”, including sub-markings, docket, pp. 789-809
> Exhibits *U” to “DD”, docket, pp. 811-820
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Meanwhile, on February 8, 2007° and June 11, 2008,
petitioner received assessments on its alleged liability to pay
excise taxes in the respective amounts of P4,121,453.10
and P2,820,037.11.

On July 7, ® and 18, 2008°, petitioner respectively paid
under protest the assessed amounts of P4,121,453.10 and
P2,820,037.11. Subsequently, it formally protested the said
assessment and collection in its letters dated July 18, 2008*°
and July 25, 2008.!

On March 5, 2009,'? petitioner filed its administrative
claim for refund with respondent CIR in the amounts of
P4,121,453.10 and P2,820,037.11 representing the
assessed and collected excise taxes paid under prol ;t over
importations covered.

On July ,, 2010, petitioner instituted the present
Petition for Review!’ raising as ground respondent CIR’s
failure to act on its claim for refund.

In her Answer filed on August 12, 2010, respondent
argues that petitioner is not entitled to the refund sought
invoking Republic Act (RA) No. 9334 which imposed the
payment of excise taxes on imported articles thereby
repealing Presidential Decree (PD) No. 1590, which provic 1
the exemption on the payment of excise taxes on articles
imported by petitioner.

Further, to be entitled, petitioner must sufficiently
prove compliance with all pertinent laws and regulations,
including Letter of Instruction (LOI) No. 684 on the release
of its importation without payment of taxes. /

6 Exhibit "S”, docket, p. 95

7 Exhibit “SS”, docket, p. 151

8 Exhibit docket, p. 96

% Exhibit .. , docket, p. 152

10 Exhibit “FF”, docket, pp. 108-117

1 Exhibit *GGG, docket, pp. 165-184

12 Exhibit “GG”, docket, pp. 119-128; Exhibit "HHH", docket, pp. 175-184
13 Exhibit “LLL-1"
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In his Answer'* filed on August 31, 20 0, respondent
COC merely echoes his co-respondent’s position th
petitioner is not entitled to tax refund for excise tax
payments on the subject importations as it is not exempt
from excise tax either under its franchise (PD No. 1590),
nor under RA No. 9334. He also states as did his co-
respondent CIR, that petitioner must prove compliance with
Letter of Instruction (LOI) No. 684.

After the pre-trial conference, petitioner proceeded to
present its witnesses Joseph Brian T.L. Tan, Ma. Evelyn L.
Taghap, and Cheryl V. Capinpin.

In his Judicial Affidavit,!> Joseph E  _._. 1an
declared that he is the Manager of petitioner's Company
Materials Handling Division. From March 28, to November
10, 2007, petitioner imported several cases/packages of
cigarettes, wines, liquors, and distilled spirits for its
international flights. .0 secure the release of the said
importation from the BOC'’s custody, petitioner paid under
protest the amounts of . 1,121,453.10 and P2,820,037.11 as
excise taxes on July 7, and July 18, 2008, respectively. ..e
witness claims that petitioner is exempt from the payment of
excise taxes on the subject importation by virtue of its
franchise under PD No. 1590. For this reason, petitioner
filed a written claim for refund of the excise taxes paid under
protest with respondent CIR who failed to act on the sc...e,
hence, the instant Petition for Review.

An almost regular witness of petitioner in its similar
cases before the Court, Ma. Evelyn L. .aghap testified'® that
as the Manager of the Tax Services Division of petitioner,
she is aware that petitioner, as a VAT-registered taxpayer,
paid its income tax liability for fiscal year ending March 31,
2009. Petitioner accounted for VAT on its sale of goods,
property, services and lease of property for the said fiscal
year in accordance with Section 13 of PD No. 1590, as
amended by RA No. 9337. /

14 Docket, pp. 226-255
15 judicial Affidavit of Joseph Brian T.L. Tan attached to Exhibit "MMM”, docket, pp. 369-395
16 Exhibit “SSS”, docket, pp. 582-587































































