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During th Pre-Trial Conferenc held on October 1, 2020,
the Court, among others, directed the parties to appear before
the Philippine Mediation Center — Court of Tax Appeals (PMC-
CTA) on November 9, 2020 at 10:00 a.m., pursuant to A.M. No.
11-1-5-SC-PHILJA (F Interim Guidelines for Implementing
Mediation in the Court of Tax Appeals).!5 However, the PMC-
CTA later issued the “No Agreement To Mediate” dated
November 25, 2020,16 stating that the parties decided not to
have their case mediated.

On October 19, 2020, the parties filed their Joint
Stipulation of Facts and Issue,!” which was approved in the
Resolution dated October 29, 2020, 18 thereby deeming the
termination of the Pre-Trial. The Pre-Trial Order dated
November 20, 2020 was then issued.!®

Trial then ensued, with both parties presenting and
offering their respective documentary and testimonial evidence.

Petitioner offered the testimonies of the following
individuals, namely: (1) Ms. Anna Marie S. De Chavez, 20
petitioner’s President; (2) Ms. Reina Donna D. Famero, 2!
petition -’s Accounting Staff; and (3) Ms. Honorata L. Paguio,?2
the Court-commissioned Inc ; adent Certified Public
Accountant (ICPA).23

The k oHort of the ICPA was submitted to the Court on
March 1, 2021.24

15 Order dated October 1, 2020, Docket, pp. 182 to0 183.

16 Docl , p.213.

17 Docket, pp. 199 to 201.

12 Docket, p. 203.

19 Docket, pp. 205 to 212.

20 Exhibit “P-14”, Docket, pp. 482 to 500; Minutes of hearing held on, and Order dated,
January 28, 2021, Docket, pp. 248 to 248-B, and 249 to 250, respectively.

21 Exhibit “P-15", Docket, pp. 501 to 507; Minutes of hearing held on, and Order dated,
June 29, 2021, Docket, pp. 303 to 311.

22 Exhibit “P-17”, Docket, pp. 287 to 300; Minutes of hearing? d on, and Order dated,
June 29, 2021, Docket, pp. 303 to 311.

23 Qath of Commission dated January 28, 2021, Docket, p. 248-C; Minutes of hearing
! don, and Order dated, January 28, 2021, Docket, pp. 248 to 248-B, and 249 to 250,
respectively.

24 Exhibit “P-18”, Docket, pp. 263 to 273 L
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Petitioner filed its Formal Offer of Evidence on July 14,
2021,%5 to which respondent posted his Comment/Opposition
(To Petitioner’s Formal Offer of Evidence) on July 29, 2021.26

In the Resolution dated March 29, 2022,27 the Court
admitted petitioner’s offered exhibits except for Exhibit “P-18-
h-5-a-17, for not being found in the records.

Thereaft -, ¢ dtior - fii 1 its Partial Motion for
Reconsideration with Motion to Transfer the Markings on April
20, 2022,28 while respondent posted his Comment/Opposition
(To Petitioner’s Partial Motion for k consideration with Motion
to Transfer the Markings) on Me, 17, 2022.2° In the Resolution
dated August 5, 2022,30 the Court admitted Exhibit “P-18-h-5-
a-17, but denied the admission of Exhibits “P-18-h-1.2-a-1n” to
“P-18-h-1.2-a-10", for not being found in the 1 :ords.

Thus, petitioner filed its Partial Motion for Reconsideration
on August 25, 2022,31 while respondent posted his
Manifestation (To Petitioner’s Partial Motion for Reconsideration
dated 23 August 2022) on September 12, 2022.32 Petitioner also
filed a Supplemental Formal Of - with Motion to Mark
Additional Exhibits on August 30, 2022.3%3 Respondent,
however, failed to file commnr at thereon.34

Meanwhi' respondent  f{iled his Motion  for
Reconsideration (of the Resolution dated 05 August 2022)
on August 30, 2022,35 while petitioner filed its
Comment/Opposition (Re: CIR’s Motion for Reconsideration
dated 26 August 2022) on September 5, 2022.36

e, pp. 313 to 341,

26 Docket, pp. 518 to 521.

27 Docket, pp. 527 to 529.

28 Docket, pp. 530 to 532.

29 Docket, pp. 547 to 549.

30 Docket, pp. 561 to 563.

31 Docket, pp. 564 to 566.

32 Docket, pp. 618 to 619,

33 Docket, pp. 589 to 592.

34 Records Verification Report dated September 29, 2022 issued by the Judicial Records
Division of this Court, Docket, p. 621.

35 Docket, pp. 583 to 585.

3 Docket, pp. 611 to 614.Jsos. ™
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In the Resolution dated November 18, 2022,37 the Court
admitted Exhibits “P-18-h-1.2-a-1n” to “P-18-h-1.2-a-10” and
acting on petitioner’s Supplemental Formal Offer with Motion to
Mark Additional Exhibits, Exhibits “P-18-h-1.3-a-2” and “P-18-
h-1.3-a-3” w re lik wise admitted.

For his part, respondent presented the testimony of RO
Abdul Bashit B. Busran.38

Respondent’s Formal Offer of Evidence was filed on
December 13, 2022.39 Petitioner filed its Comment/Objections
(Re: CIR’s Formal Offer of Exhibits) on December 19, 2022.49 In
the Resolution dated January 27, 2023,4! the Court admitted
all of respondent’s offered exhibits.

The Memorandum (For the Respondent) was posted on
March 15, 2023,42 whi. the Memorandum (For the Petitioner)
was filed on March 31, 2023.43

The present case was submitted for decision on April 18,
202344

THE ISSUE

As stipulated by the parties, the issue for this Court’s
resolution is as follows:

“Whether or not the petitioner is liable for deficiency
income tax, value-added tax (VAT’), expanded
withholding tax (EWT) and withholding tax on
compensation (WTC’), including interest and
penalties for TY 2015 in the total amount of
- 21,301,082.49, plus interests and penalties.”*>

3% Tocl |, pp. 626 to 633.

38 Exhibit “R-9”, Docket, pp. 83 to 95; Minutes of the hearing held on, and Order dated,
August 25, 2022, Docket, pp. 580 to 582,

3 Docket, pp. 634 to 638.

40 Docket, pp. 641 to 643.

41 Docket, pp. 650 to 651.

42 Docket, pp. 652 to 672,

43 Docket, pp. 674 to 698,

44 Minute Resolution dated April 18, 2023.

45 Issue, JSFI, Docket, p. 200. o7
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Petitioner’s arguments:

Petitioner argues that the right of respondent to issue tax
deficiency assessments for VAT, EWT and WTC, for TY 2015 has
already prescribed. If at all, petitioner avers that it may only be
assessed for the fourth quarter of TY 2015 but maintains that
said assessments have no bases in fact and in law.

Petitioner also considers the FAN and the assessment
notices to be invalid for t ng unsigned.

Respondent’s arguments:

Respondent contravenes the contention of petitior - and
asserts that his right to assess petitioner’s deficiency taxes for
TY 2015 has noty :prescribed and that the assessment notices
were isst 1 within the three (3)-year prescriptive period
provided under S :tion 203 of the 1997 National Internal
Revenue Code (NIRC), as amended, in relation to Section 77(B)
of the same Code.

As regards the al' zation of ¢ titioner that the assessment
notices are unsigned, hence, invalid, respondent denies this
and points to the records of the case showing that these were
all signed by the Revenue Regional Director, Glen A. Geraldino,
with initials of other revenue officials and employees who
recommended their issuance.

Respondent also alleges that procedural due process was
followed in the issuance of the subject assessments and that
petitioner duly receiv 1 the LOA, NIC, PAN, Assessment Notices
and FAN and FDDA for TY 2015. He also claims that the PAN,
FAN and FDDA contained the facts, law, rules and regulations
ont which the assessmr ats were made and showed quite clearly
that petitioner is liable for deficiency income tax and EWT
arising from disallowed expens s due to non-withholding and
for deficiency income tax and WTC arising from assessment of
salaries and wages not subjected to withholding tax. Further,
respondent reiterates the findings of the rev 1ue <aminers that
petitioner is liable for deficiency income tax arising from
Unsubstantiated Purchases and from income tax arising from
N t Operating Loss Carry Ov - (NOLCO) and Exc 3s Minimum
Corporate Income Tax (MCIT) over Normal Corporate Income
Tax (NCIT) carried over to the succeeding period. As regards the o
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findings of alleged VAT deficiency, respondent states that this
arose from receipts not subject to VAT and input tax carried
over to the succeeding period. Lastly, respondent also claims
that petitioner failed to submit the necessary documents in
relation to its Requ st for Reinvestigation within sixty (60) days
from the date of filing of its Letter Protest, hence, the subject
assessment became final and consequently lost its chance to
further contest the subject ass s3sments.

THE RULING OF THE COURT

We shall first resolve whether petitioner was able to file its
appeal with this Court in the manner and within the period
prescribed by relevant laws, which is determinative of our
jurisdiction to take cognizance of this case.

Records show that petitioner receiv 1 a FAN on December
28, 2018 and subs juently filed a protest/request for
reinvestigation with the BIR on January 17, 2019. On
December 17, 2019, respondent issued an FDDA and received
by petitioner on December 20, 2019. On January 17, 2020,
petitioner filed the instant Petition for Review with the Court.

Section 11 of Republic Act (RA) No. 1125, as amended by
RA No. 9282, gives the taxpayer a period of thirty (30) days from
1 ceipt of such decision within which to file an apy il with the
Court and we quote:

“CLC. 11, Who May Appeal; Mode of Appeal; Effect of
Appeal. — Any party adversely affected by a decision, ruling
or inaction of tt Commissioner of Internal Revenue...may
file an appeal with the CTA within thirty (30) days after
the receipt of such decision or ruling or after tt expiration

of the period fixed by law for action as referred to in Section
7(a)(2) herein.

»

XXX XXX XXX. (Emphases
supplied)

Furtl r, Section 3 (a), Rule 8 of the Revised Rules of the
Court of Tax Appeals (RRCTA), provides as follows, and we
quote:
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Petitioner primarily alleg s that respondent’s right to
ass 3s ¢ ficc acy VAT, EWT and WTC for TY 2015 had already
prescribed, hence cannot be a source of tax collection.

An analysis of the records of this case leads us to agree
with the petitioner as to the assessments for deficiency VAT for
the 1st to 3 Quarters of TY 2015, and tk assessments for
deficiency EWT and WTC for the months of January to
November 2015 as these were made beyond the three (3)-year

prescriptive period under £ :tion 203 of the 1997 NIRC, as
amended, quoted as follows:

“SEC. 203. Period of Limitation upon Assessment and
Collection. — Except as provided in Section 222, internal
revenue taxes shall be assessed within thre (3)y ars after tt
last day prescribed by law for the filing of the return, and no
proceeding in court without assessment for the collection of
such taxes shall be begun after the expiration of such period:
Provided, That in a case where a return is filed beyond the
period prescribed by law, the three (3}-year period shall be
counted from the day the return was filed. For purposes of
this Section, a return filed befo: the last day p1 scribed by
law for the filing thereof shall be consider 1 as filed on such
last day.”

Based on the foregoing provision, it is clear that except as
provided in Section 222 of the 1997 NIRC, as amended,4”
internal revenue taxes must be assessed within three (3) years
from the last day prescribed by law for the filing of the tax return
or the actual date of filing of such return, whichever comes
later.48 As a corollary thereto, an ass ssm at notic isstu 1 after
the three (3)-year prescriptive period is not valid and effective.4?

474“SEC. 222. Exceptions as to Period of Limitation of Assessment and Collection of Taxes.
(a) In the case of a false or fraudulent return with intent to evade tax or of failure to file
a return, the tax may be assessed or a proceeding in court for the collection of such tax
may be filed without assessment, at any time within ten (10) years after the discovery
of the falsity, fraud or omission: Provided, That in a fraud assessment which has
become final and executory, the fact of fraud shall be judicially taken cognizance of in
the civil or criminal action for the collection thereof.

{(b) If before the expiration of the time prescribed in Section 203 for the assessment of
the tax, both the Commissioner and the taxpayer have agreed in writing to its
assessment after such time, the tax may be assessed within the period agreed upon.
The period so agreed upon may be extended by subsequent written agrcement made
before the expiration of the period previously agreed upon.”

438 Refer to Commissioner of Internal Revenue vs. Kudos Metal Corporation, G.R. No.
178087, May 3, 2010.

49 Commissioner of Internal Revenue vs. Next Mobile, Inc., G.R. No. 212825, Decemlt -7,
2015.



DECISION
CTA Case No. 10247
Page 11 of 42

For clarity, we shall primarily refer to the specific
provisions of the law prescribing the period within which to file
the pertinent tax returns vis-d-vis tt dai of filing of the said
tax returns by petitioner, to adjudge the commencement and
end of the three (3)-year prescriptive period under the afor -
quoted Section 203 of the 1997 NIRC, as amended.

For filing of corporate income tax returns, Section 77(B) of
the 1997 NIRC, as amended, is relevant and we quote:

“SEC. 77. Place and Time of Filing and Payment of
Quarterly Corporate Income Tax, —

XX XXX XX

(B) Time of Filing the Income Tax Returm. - The corporate
quarterly declaration shall be filed within sixty (60) days
following tt close of each of the first three (3) quarters of the
taxab year. Tt final adjustment return shall be filed on
or before the fifteenth (15th) day of April, oron ort ore
the fifteenth (15th) day of the fourth (4th) month following the
close of the fiscal year, as tt case may be.” (Emphasis
supplied)

Thus, on the basis thereof, petitioner’s Annual Income Tax
Return for TY 2015 should be filed on or before April 15, 2016.

Anent the filing of quarterly VAT returns, we quote the
applicable provision of Section 114(A) of the 1997 NIRC, as
amended, as follows:

“SEC. 114. Return and Payment of Value-added Tax. —

(A) In General. — Every person liable to pay the value-
added tax imposed under this Title shall file a quarterly
return of the amount of his gross sales or receipts within
twenty-five (25) days following the close of each taxable
quarter prescribed for each taxpayer: Provided, however,
That VAT-1 zistered persons shall pay the value-added tax on
a monthly basis.” (_.nphasis supplied)

Based on the foregoing provision, petitioner’s Quarterly
VAT Returns for the four (4) quarters of TY 2015 should be filed
on or before: (1) April 25, 2015, for the 1st quarter; (2) July 25,
2015, for the 2nd quarter; (3) October 25, 2015, for the 3
quarter; and, (4) January 25, 2016, for the 4th quarter. zwp——o
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Respondent however contends that the assessments for
deficiency VAT, EWw [ and WTC for TY 2015 were made within
the extraordinary prescriptive ¢ -iod of ten (10) years to assess
as provided in Section 227{a) of the 1997 NIRC, as amended.
Respondent further star s that during the presentation of
evidence of petitioner, it was disclosed that there is a
discrepancy of 182.43% in the total amount of sales reported by
petitioner as compared to the total amount of sa ;5 per its
Quarterly VAT Returns for 2015. Hence, there is a presumption
of falsity of returns considering that there were receipts not
subjected to VAT and there were items of deductions that
petitioner failed to withhold the cort sponding EWT and WTC.
This circumstance, according to respondent justifies the
application of the extraordinary prescriptive period of ten (10)
years to assess pursuant to Section 222 of the 1997 NIRC, as
amended.

The Court disagrees with respondent.

For assessments issued beyond the three (3)-year period,
where fraud is being invoked, the factual basis must also be
stated and communicated to the taxpayer.8! Otherwise stated,
to avail of the extraordinary period of assessment in Section
222(a) of the 1997 NIRC, as air aded, tt CIR should show that
the facts upon which the fraud is based is communicated to the
taxpayer. It is incumk 2t upon tt CIR to clearly state the
allegations of fraud committed by the taxpayer .» serve the
purpose of an assessment notice to aid the taxpayer in filing an
effective protest. It is indispensable for the CIR to include the
basis for its allegations of fraud in the assessment notice.8?

In this cas , neither the FAN nor the FDDA explicitly
states that the applicable prescriptive period is ten (10) years
¢ :in Sectio— 222 ofth 1997 NIRC, as amended. We therefo:
find that said extraordinary prescriptive period cannot be
made to apply to petitioner as it was not sufficiently informed
that the extraordinary period laid down in Section 222 of the
1997 NIRC, as amended, would apply.

81 Commissioner of Internal Revenue vs. Spouses Remigio P. Magaan and Leticia L.
Magaan, G.R. No. 232663, May 3, 2021.

82 Commissioner of Internal Revenue vs. Fitness By Design, Inc., G.R. No. 215957,
November 9, 2016. -
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This Court also finds that the purchases from Enriquita
Tan/Burauen Copra & Abaca Trading (BCAT) in the amount of
P7,000,000.00 are supported by Non-VAT SIs and check
vouchers indicating that the payments are “Advances to
Suppliers”. How ver, unlike the SIs from Catanduanes Agro-
Business and Development Corp., the SlIs from BCAT do not
indicate the nature and quantity of the goods supposedly
purchased by supplier, hence, th Court cannot asc -tain
whether said Advances constitute purchases of actual raw
materials, or a deposit to supplier for future purchases.

Considering the foregoing, the Court disallows the portion
of petitior s purchases claimed as ¢ ductions from Gross
Income amounting to £6,261,961.00 for failure of petitioner to
prove that these are actual purchase of goods, viz:

Purchases per FS/ITR P 26,264,147.50
Less: Purchases per audit

Manila Hemp Tradine P 17,995,970.50

Catanduanes Agro- _ asiness

and Development Corp. _ 2,00/ 21600 920,002 TRA.50
Unsubstantiated Purchases ? 6,261,961.00

D. Net Operating Loss Carry-Over
(NOLCO) (?3,183,636.00)

F spondent’s investigation discloses that petitioner’s
operation showed taxable income instead of net operating loss
as previously claimed in its ITR. The tax benefit of this amount
has already been forwarded to the succeeding periods as

provided for under Section 34(D)(3) of the 1997 NIRC, as
amended, and we quote:

“SEC. 34. Deductions from Gross Income. - Except for
taxpayers earning compensation income arising from
I -sonal services rendered under an employer-employee
relationship where no deductions shall be allowed under this
Section, in computing taxable income subject to income tax
under Sections 24{A); 25(A); 26; 27(A), (B), and (C); and
28(A)(1), there shall be allowed the following deductions from
gross income:

XXX XXX XXX
(D) Losses. —

3) Net Operating Loss Carry-Over. - The net operating
loss of the business or enterprise for any taxable year ™
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Considering that petitioner’s tax due is greater using the
regular income tax rate rather than the MCIT, there is
supposedly no MCIT to be carried forward to the next period.
However, considering that petitioner had carried over the MCIT
for TY 2015 in its ITR for TY 2016 in the amount of 105,036.00
and credited the same against the regular income tax due in TY
2016,113 for which petitioner is not entitled to do so, it is but

proper to recover that same amount by sustaining respondent’s
assessment.

In fine, petitioner is found liable for basic deficiency
income tax covering TY 2015 amounting to P955,090.80, as
computed above.

II. VALUE-ADDED TAX

Respondent assessed petitioner for basic deficiency VAT in
the amount of £5,084,008.27, computed as follows:

Taxable Sales/Receipts per VAT Returns 0.00
Add:  Receipts not subjected to VAT P 47 RES 200 2R
Adjusted taxable sales/receipts _ B Anase ann 3R
Output tax due P 5,142,984.04
Less: Allowable Input Tax per audit P 120,701.41

Input Tax carried over from Previous

Quarter 5,241,474 .83

Total 5,362,176.24

Less: Excess Input Tax Carried over

to Succeeding Period £5,303,200.47 SR A7T= 77

It bears reiteration that since portions of respondent’s
assessment are barred by prescription, petitioner may only be
assessed deficiency VAT for the period covering the 4t Quarter
of TY 2015.

A. Receipts not subjected to VAT
(P42,858,200.35)

Per FDDA, respondent explains that the comparison of
receipts computed based on the data reported per ITR against
the amount of receipts subjected to VAT per VAT returns
showed that there are receipts not subjected to VAT amounting

113 Line 1 of Schedule 8 and Line 4 of Schedule 7 “Exhibit P-18-{(6)" gz
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CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, it
is hereby certified that the conclusions in the above Decision
were reached in consultation before the cas was assigned to
the writer of the opinion of the Court’s Division.

AL

ROMAN G. DEL ROSARIO
Presiding Justice



