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Petitioner City of Makati is a local government unit and
is sued herein -3 such through its City Mayor in the latter’s
Af - 'ty or offic' duty to enforce laws and re~ulations
relative to the governance of and the exercise of corporate
powers by the “ty.

Respondent Trans-Asia Power C 1eration Corporation
is @ domestic corporation, with principal business address at
Level 11, Phinma Plaza, 39 Plaza Drive, Rockwell Center,
Makati City 1200. It is primarily engaged in the business of
building, erecting, owning, installing, operating, maintaining,
selling, ' 1asing power generation plants; and purchasing,
importing, acquiring, owning, leasing, or letting power
generation, transmission, ' ecommunications,
transportation and other kinds of equipment, materials and
facilities.

or the years 1996 to 2005, petitioner classified
respondent as “PRODUCER” for Local Business Tax (LBT)
purposes and respondent paid the corresponding Lt siness
tax. For ""e first two quarters of 2006, petitioner also paid
LBT as a “PF =~ JCER".’

In the Order of Payment dated June 14, 2006,
petitioner chanc 1 respondent’s classification from
“F~~DUCER” to “SERVICES-OTHER CO”.* Consequently,
tk quarterly LBT payment was increased from
Php473,910.35 to Php648,443.35, and the additional
amount of P389,066.00 LBT for the first and second quarters
was imposed.

On July 17, 7206, respondent paid under protest the
business tax of Php648,443.35 for the 3™ Quarter of 2006
and PF-389,066.00 deficiency business taxes for the 1% and
2" quarters of 2006, all in the total amount of
Php1,039,196.85 (inclusive of garbage fees of P1,687.50).° /

3 Exhibit “C”, RTC Records, p. 113.
4 Exhibit “1”, RTC Records, p. 119,
5 Exhibits *)” and “K”, RTC Records, pp. 120-121.
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of its primary function as a producer of electricity. The
services it rendered to Hi Cement are but additional
undertakings to ensure its safe and continuous delivery of
the electric™ 7 sold.

The Supreme Court has always recognized the principle
that the right to manufacture implies the right to
sell/distribute the manufactur 1 products. Hence, for tax
purpc 3s, a manufacturer does not necessarily become
engaged in the separate business of selling simply because it
sells the products it manufactures.'*

Respondent also claims that petitioner’s reliance on
doctrir - '-*d down in the case of The Commissioner of
Internal F senue vs. Engineering Equipment and Supply
C-nr-ny, *al.' is misplaced as it is not on 'l fours with
the present case. The upreme Court ruled that Engineering
“quipment and Supply Company is a contractor as it is not
the manufacturer of tt -~ ~‘r-conditioning units which it used
to render the services. This is not obtaining in the instant
case as res 1dent owns the power generation facility that it
uses to produce electricity for sale to customers.

Respondent as well finds no fault in the RTC’s directive
to refund the excess local business taxes for the first three
quarters of I <" 'e ye~~ 2006 amountir - to Php583,599.00,
and the local business tax payment made in excess of
52.5% of 1% that it may have paid under protest. Since
petitioner had collected local business taxes from respondent
based on the rates imposed on "“Services-Other Co.”, it
effectively paid more than what it owed to pay had it been
classified as a “"manufacturer”.

Finally, it is not also fallacious for the RTC to order
petitioner to pay attorney’s fees for it is consistent with
Article 2798 of the Civil Code of the Philippines. Allegedly
due to petitioner’s action, respondent was compelled t0/

Y Iloilo Bottlers vs. City of Iloilo, G.R. No. 52019, August 19, 1988.
15 Supra.
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As to whether respondent 5 a “Contractor/Services-
other 7).” or a “"Manufacturer/ Producer” for local business
tax ~urposes, Section 131(h) and (o), respectively, of the
LGC of 1991, as well as in Sections 3A.01(t) and 3A.01(ll) of

Assessing the nature of the business
of the plaintiff as it demonstrates how it
operates, it is engaged in the production
and sale of electricity wherein it buys
t nker fuel as its chief raw material, feeds
it into the plant’s diesel engine which
ignites and burns the fuel producing heat
energy. The heat is used to activate the
plant’s turbine converting the energy to
mechanical energy. Tt mechanical energy
then drives the ger -ator, which by
Jinning motion generates electric current.
This electric current is then transmitted
through transmission lines to Holcim (HPI)
cement plant. In short, plaintiff is engaged
in the business of transforming fuel into
electricity and the sale of such electricity to
the 1d user.

the Makati Revenue Code, are keys, to wit:

SEC. 131. Definition of Terms. - When
used in this Title, the term:

XXX XXX XXX

(h) ‘Contractor’ includes persons,
natural or juridical, not subject to
professional tax under Section 139 of this
Code, whose activity consists essentially of
the sale of all kinds of services for a fee,
regardless of whether or not the
performance of tt service calls for the

cercise or use of the physical or mental

faculties of such contractor or his w

employees.

/
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As used in this Section, the term
‘contractor’ st 'l incluc general
engir 2ring, general building and specialty
conti ctors as _>2fined under applicable
laws; filling, demolition and salvage works
contractors; proprietors or operators of
mine 'tilling apparatus; proprietors or
operators of dockyards; persons engaged
in the installation of water system, and gas
or electric light, heat, or pow -; proprietors
or operators of smelting plants, engraving,
plating, and plastic lamination

stablishments; proprietors or operators of
establishments for repairing, repainting,
upholstering, washing or greasing of
vehicles, heavy equipment, vulcanizing,
recapping and battery charging; proprietors
or arators of furniture shops ~1d
establishments for planing or surfacing and
r -utting of lumber, and sawmills under
contract to saw or cut logs belonging to
others; propr :ors or operators of dry
cleaning or dyeing es! = ishments, steam
laundries, " laundries using washing
machines; proprietors or owners of shops
for the repair of any kind of mechanical and
electric ' devices, instruments, apparatus,
or furniture and shoe repairing by machine
or any mechanical contrivance; proprietors
or operators of establishments or lots for
parking purposes; proprietors or operators
of tailor shops, dress shops, milliners and
hatters, beauty parlors, barbershops,
massage clinics, sauna, Turkish and
Swedish baths, slenderizing and building
saloons and similar establishments;
photographic studios; funeral parlors;
proprietors or operators of hotels, motels,
and lodging houses; proprietors or
operators of arrastre and stevedoring,
warehousing, or forwarding
establishments; master plumbers, smiths,
and house or sign pain 's; printers,
bookbinders, lithographers; publishers
except those engaged in the publication or

J
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XXX XXX XXX

S CZTION 3A.01. Definitions. — When
used in this Article:

XXX XXX XXX

(t) Contractor - includes persons,
natural or juridical, not subject to
professional tax whose activity consists
essentially of the sale of all kinds of
services © - a fee regardless of whether or
not the performance of the service calls for
the e -cise or use of the physical or
mental faculties of such contractor or his
employees.

XXX XXX XXX

(1) Manufacturer - incluc ;s every
person who, for the purpose of sale or
distribution to others and not for his own
use or consumption, by physical or
chemical process: (1) alter the exterior
texture of form, or inner substance of any
raw material or mar “actured or partially
manufactured product in such manner as to
prepare it for a special use or uses to which
it could not have been put in its original
¢ 1dition; (2) alters the quality of any such
raw material or manufactured or partially
manufactured product so as to reduce it to
marketable shape or prepare it for any use
of industry; or (3) combines any raw
material or manufactured or partially
manufactured product with other materials
or products of the same or different kind in
such manner that the finished product of
such process or manufacture can be put to
a special use or uses to which such
material, or manufactured or partially
manufactured product in its original
condition could not have been put.
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C RTIF AT ™"

F-sL 1t to rt._.e VIII, tion 1. of tt ynstitution,
and the Division Chairperson’s Attestation, it is hereby
certif -1 that the conc'-sions in the above Decision were
reached in consultation before the case was assigned to the
wril - of tt opinion of the Court.

AN G. " ZI/ROSARIO
Presiding Justice



