REPUBLIC OF THE PHILIPPINRG
COURT OF TAX AFPPEALS
QUEZOR CITY

MADRIGAL SHIFFING CO., INC.,
Petitioner,

- VEFGLE C.T.. CASE NO. X389
COMMISSIONER OF INTERNAL

REVENUE,
Respondent.

X — — — — = - = - = - - ~— =y

2//%9

D ® C I 5 I O N

This appeal involves liabilities for
deficiency iithholding tax al HOWFCE due o
interest on foreign loans, insurance premiums paid
to foreign inswrance corperation, contractor’'s tax
far the lease of personal properties and tax on
gross receipts from inswrance premiums,

The facts before Us are briefly recounted as
follows:

Fetitionsr, Madrigal Shipping Co.., Inc., a
domestic corporation is  engaged in interpational
and coastwise shipping and operates launches and
lighters.

In the years under ipvestigation petitioner

operated two of its vesss

sy Damerly, "Slidre” and



DECISION -
CTA CASE NO. 3I89

TES "V, Madrigal", on dinternaticnal  trade aside

aned Launoches ant

from the coastwise N
lighters. Both vessels on overzseas traffic are on

. Remittances on

time charter Lo foreign entiti
the hire of the TGS "Y. HMaderigal” were made
directly to petitionsr’s San Francisco, Califronia,
Office.

s thus disclosed, patitionser acquired A
tanker from HMobil Tanker Ltd., Berpoda, at a cost
of $£3,000,000.00 which was partially paid and the
balance of 750,000,000 on ingtalloont payment for a
period of  six (&)Y years., bee 2975 petifidonoe
secured another foreign loan for $735,193.80 from
Wells Fargo Rank, San Francisco, for wse in the
drydocking of the tanker. Fer data gabthered feom
the Central Ranl:  of the Fhilippines  and the
petitioner s 1974 books and racorvde, remittances of
interests to Mobil Tankers Ltd. were as follows:

Date of Fayment Amount of Interest

April 23, 19735 81, QB0 00
October 29, 1973 Qe E375.00
April 2%, 1974 PV B0, 00
Fetitioner's interest payments to Wells Fargo

Bank San Francisco, were subject to withholdin
’ ’ q

tar at source, nevertheless, it failed to withhold
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the income tax dus on bthe abhovestated interest
remittances to Mobil Tankers Ltd., Bermudaz, in

B

violation of Sections 92 and 94 of the Tax Code, as
amended .

Likewise, it was determined that petitioner
insured its ocean—going vessels wilh the Steamship
Mutual Underwriting dssociation Ltd., of London with
Gilman and Company HE, as foroaign Insurance agency
for "Frotection and Indemnity” (F&1) risks and for
"Tankers Owners Agreement Concermning Liability For
0il Follution" (TAVALOP), and with the Fioneer
Insurance Corporation HE  branch  for “"Hull and
Machinery" risks. Confirmation with the Fioneer
Insurance Corporation, Manila, disclosed that the
premiuvms pa‘d directly to its Honghong branch were
paid the corresponding Fhilippines internal revenue
taves. With respect, however, to the foreign
insurance company whickh has no Foown Philippine
branch or agent, and the Honglkong agency which also
has 1o local sub-agent, petitioner paid the
premiums to the said insurer without withholding
and remitting the tax required under Section 57 and
94 in relation to Section 24(b) (1), all of the Tax

Code, as amended. For the years 1974 and 1973
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petitioner paid insurance  premivms  amounting to
$19,1488.14 and 23,103,200, respectivaly.

Analysis of the "Miscellancous Incoma"” account
of petitioner further disclosed that it leased out
its forklift adﬁ crane, and which activity is well
within the SCOpe af contracting subject to
percentage tax under Section 191 of the Tax Code as
well as  the reguired privilege “ax receilpl (pp.
JZO0O-ZF0%, RIR recs.).

On April 12, 19280, petitioner was assessed the

amount of Z 729,07 representing deficilency
withholding ta-at-source dus on interests peid on
foreign loans from the lst quarter of 1971 to the
2nd qgquarter of 1974, inclusive, and on insurance
premiums paid to foreign ingsurance corparation for
1274 to 1973 in accordance with Sections 83 and 54
of the Tax Coce. (P S45--748,  BIR  recs. ).

Likewise, petitisner was secd the amount of

26,247 .90¢ s deficiency privilege tax receipt as
contractor, percentage tax on the gross receipt as

a contractor and premium  tax due on the gross

receipts from insuwrance premiums., (pp. 323324,

BIR recs.).
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Fetitioner protested the fwin
April 228, 1980 (pp. 3I82-32504, HBHIK

said protest was deried by

-

assessments  on

recs. ), and the

the respondent

Commissioner on August . 1981 (ANNex e,

Fetition)}.

Hence, this instant petition  raising the

following issuess:

1. Whether or not  the ass
CREEGPERLET as deficiency  withe
holding  tax due on interest and

insuranze premiums, paid
carporabion is valid and

amen t of

to foreign

legals

2 Whethor o nolb bthe  agcsosgment of

FR6,3147.90  ac
and percentage taxes
and premium tax, is valid

L

. Whethoer or not the twin

Frr e
JI70 and &31y and

5 deficlenoy

privilege

contractor,

and legal;

angesaments
are coveraed by Lax amnes
sidential Decrees Nos.

ties uwunder
23, 187,

4. Wty o nol the assessments have

prese e iined,
By and large petitioner
propositions this wise:
Actually no foareign loan was
petitioner from & foreign company.

interest was ineiuded in 1 he

posits the

obtained by the
The so-called

pre-determined

purchased price of the o0il tanker (vessel) that wag

purchased by the petitioner from Fobil Tanker, L td.
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of New York City (U.S5.60.). The transaction that
transpired is clearly one of sales and not
acguisition of foreign loans as contemplated by the
respondent upon which the so-called interests were
based.

Assuming thalt the said sale of an oil tanker
from Mobil Tankers Ltd. to the petitioner hes a
character of that of foreign loan upon which an
interest is automatically attached wvhen being paid,
still, the petitiosner i not doaty bound under the
law to withhold the corresponding tax o any
interests to a loan paid to a forelign company based
on the following reasons. Firet, the subjec* sale
of the vessel was transacted in San Francisco,
U.8.A., a foreign country wherein the said vessel
was then located (T.85.N., Mov, 7, 1985. pp. 8-9).
Second, the seller Mobil Tankers, Ltd. has its
office in New York City, a non-resident foreign
corporation not engaged in trade or business in the
Philippines. Third, the purchase price of the said
vessel was paid by the petitioner’'s foreign agent
to the vendor Mebil Tanker, Ltd. of New York City
at the place outside of the Philippines. Fourth,

there was no dollsar remittances cowrsed through the
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local banking system like that of foreign loans,
and if any interests were paid to the said foreign
company (Mobil), the same were earned i the
foreign comntry outside of the Fhilippines tax
system.

Likewise, the bhooks of accounts of the
petitioner had bheen fully verified and investigated
by the agents of the RIR sometime in 1975 for
withholding tax at source purposes (Exh, "E"). And
on  August 2%, 1975  the then Commissioner of
Internal Revenue had issued & colearance letter
(Exh. TR vid th the information that e
discrepancy has been found for 1974 and prior years

and the

ider

2¢] and terminated.

e o

(Underscoring petibtioner ). It further avers that
if at all, only tawes afler bthe yvoar 1974 may he
subject to further assessment or irvestigation.
Granting arguendo that it is indeed liahle for
withholding tax 2t source on the interests paid on
the alleged foreign loans, the same should not be
charged by 35% withholding tax at source as
erroneously assessed by the respondent, but only

154 for the law is clear and explicit on  the

matter, thus:
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"Sec. 33 (Nationmal Internal Revenue
Code ... (2 Non—reszident Toreign corpao-
rations.— In case of foreign corporations
subject to tax under this Title, not
engaged irn trade or business within the
Fhilippinss, there shall be deducted and
withheld at source in the same manner and
upon  the sare items as provided dn sub-
section (b)(1)Y of this section, as well
as on renumeration for technical services
or otherwise, a tax equal to thirty-five

ax af fifteen per
coring supplied)

mw}“ndmr

With respect to  ths  payment  of insurance
premium to foreign insurance company from the 1st
quarter of 1974 to  the 4th qgquarter of 1975
inclusive, the saild payment has been made and
transacted in a foreign country for risk not found
in the Fhilippines, by a foreign aoent  (CGilman &

Co., Hongkong) of the petitionsr to the foreign

insurance company not engaged in tirrade or business
in the Fhilippires. Besides  the said subject
vessel insured was not then located and operating
in the FPhilippine water, thus, Section 258 of the
National Internal Revenue Code is not applicable.
In taking an unvarying assertion, however, to
the legality of the assessment of P1,233,929.59 as

deficiency withholding tax on interest on foreign

loans and insurance premiuam payments to  foreign

20
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corporations 1 he respondent Commissioner of
Internal Revenus maintains that said payments are
income subject to tax under Section 24(b)(1l) of the
Tan Code, which pertinent parts shates -

"Bac. 24, Ratex of tax on  corpo-
rationsz. — (&) # ¥ ¥

(b) Tax on foreiagn corporations.
(1) Non-rezicdent corporations.-- A foreign
corporation  not engaoged in trade or
business in the Fhilippines including a
foreign 1ife insurance company neot
engaged in the life insurance bhusiness in
the Fhilippines shall pay & tax equal to
thirty—five (325%) per cent of the gross
income received during each tesable year
from all sources within the Philippines
as interest premiums x o i, Provided,
however , That premiums shall rnot include
re-insurance premiums.

o

And, Sections 53 and 54 (now Secs. 31 and 82)
aof the Tax Code provide that the tax due on the
interest ar premium  payments  made  to a  noene
resident foreign carporation not engaged in trade
and business in the Fhilippines has to he withheld
by the payor Madrigal Shipping Co. and remitted to
the Commissioner of Intermnal Revenue, thus -

"Sec. 93, Withholding tax at
Fource.— (a) # u X

(e) Non-resident aliens and foreign
corporations corporations.— (1) st % u
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- 10 -

(2} Non-resident Toreran TOP PO
rations.— In the case o f foreiagn
corporations subject to tax wunder this
Title not engaged in trade or business
within the PFPhilippines, thers shall be
deducted and withheld at the source in
the same mannsr and upon the same  1homes
as is providasd in subesection () (1) of
this section, » @  « &  Lboa equal  to
thirty—~five per cerdbum (3553 thereof,
This tax shall be reburned and paid in
the same manner and subject to the same
conditions &g provided in Section  S54,
{ e This deduction and withholding
shall not be required in the case of
reinsurance  premiums ceded  to foreign
insurance ocorporations not  engaged in
trade or bus.ness in Lhe Fhilippines."

S

In the instant case in apite of the olear
mandate of the afore—-quoted laws, Madrigal Shipping
Company failed to subject the incoms payments under
the coverage oy f thes Wi thiolading tax-at-source
(Secs. O3 and 99),

In the case abt bar We find nobthing ambiguous

nor obscure in the Jlanguage of £

chion 24(bY (1)
taken in relation to Section  S3(b)(2). above-—-
quoted, insofar as the same are brought to bear
upon the circumstances obtaining. Thus shown the
bases for the respondent’ s assessnent are not short
of specific suppyrt in terms of tractable data
openly laid and fTully disclosed, as such deserve

the credence norrally accorded in the absence of
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contrary evidences. Except for the reduced rate of
187 tax on  intzrest on foreign  loans (FD 0 1031
effective January 1, 1973) as correctly interposed
by the petitioner We do nolt think any different
conclusion ought to be reached.

Fetitioner next argues that it is not liable
for the contractor’'s tax on the lease of forklift
and crane being ochiefly engaged in the shipping
business and not in  the leasing of equipment.
Moreover, tivez REpApment Wer e wimply lent to
companies which shoulder the sctual  operating
costs. As to the premium tax prescribed in Section
298 of the Tax Code the same is nol applicable for
the reason that the inswred vessel is not located
in the Fhilippines and the insurer thereof is a
foreign corporation riot ergaged in trade or
business in the Fhilippines. Thus negating
altogether any liability for deficiency privilege
and percentage tares ags contractor and premium tax,
aggregating F26,247.90.

A "consummation devoutedly to be wished"
perhaps but that's not what the law contemplates.

Fetitioner stumbles on ilts own premnise. By the
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facts obtaining,
for consideration
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the statutory
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the sake of arguments, bubt without admitting, that
herein petitioner is liable to all of the aforesaid
so-called tax assessmenbts made by the respondent,
still, it is respectfully submibtted, the Buareauw of

Internal Revenue (BRIR)  couwld no  longer legally

enforoe the =aid tan pasmen bs agailnst the
petitioner Tor the simple reason that At i3z not
only barred by the Staltute of Limitations (lapsed
thru prescription), but the nPpolitioner had already
availed of several tax ammesties then issued by the
deposed Fresident F. Marcos (T.%.M., pp. 15-18,
November 22, 1985).°"

The  assessment of Fady AT R0 reprmsan i
deficiency business tax covers the period from 1974
to 1973, hence, beyond the coverage of Fresgidential
Decrees Nos. 23, 1537, 370 and 631, which apply to
untaxed incoms and/or weal bth sarnmed, received or
acguired in 1973 and prior yoars. Moreover, the
availment of tax amnesty provisions specifically
exclude "Tau liabilities, with or without
assessments, on withholding tax at source provided

o

in Sections 9% and %4 of the Natiomal Internal

Revenue Code, as amended.," (F.Du'w 270 and 671 acs
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implemented by Revenue Regulations Mo, 1-70 dated
January 9, 197%).

A dinsight and a sense of the hasic cspect of
the exception is thus stressed, "The exclusion of
this withholding tax at source liability from the
coverage of the amnesty degrees s logical. The
tax is due nobt against the peoor, Madrigal Shipping
Co., but against the payes and/or Lhe recipient of
the income, 1., the non-resident foreign
corporation not engaged in trade o husiness in the
Philippines. Indeed, the income and/or peemium
paid and remitted to the foreign corporation is not
the untaxed income  and/or wealth of  HMaderigal
Shipping €. which iz conbemplatad uriclery the
coverage of the Amnesty Decress.”

The tax amnesty simply does ot bhold one way
or another on the problem before this Court and
therefore petitioner’ s reliance thereon is
misplaced.

" Az to the alleged prescription to legally
enforce the assessment let it suffice that
petitioner failed to withhold and file the return

e

required under Sections S53% and 54 of the Tax Code
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as amended, FULE Ay herce , Lo bion I Thid,

applies, to wit:

Sec. 332. kException ax o the perijod
of limitations of asessment anf
collection of taxesz.— (&) Iin case of a2
false or frauulent return with intent to
evade tax or of failure to file a ret
the tax may be assesesed o A poroc 1 _
in court for Uhe collechtion of such tav
may be begun without assessoent a2t any
time within ten years afl
the falsity, fraud or om
(Undersocring supplied)

Fursuant to the o1 el provisions the
Government’'s right to assess presceibes 0 ten
vears from the date of discovery of the omission to
file a return, i.e., July 28, 1977 per report of
the RIR examiners (pp. J00-3035, BIR recs.). And
the assessments dated Apeeil 12, 1980 are well
within the ten vyvear reglementary period. It needs
neither arcument nor citation of auwthorities to
establish he validity of the respondent’ s
assessments.

FOR ALL THE FOREGOING, e hold petitioner
liable for defici=ncy withholding tax at source for
1971 to  1975; deficiency fixed, percentage and
premium taxes for 1974 and 1973 in accordance with

the respondent’'s assessments, qualified however as

to the applicable rate of 134 on interest on
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foreign loans as earlier noted, which are hereby

affirmed and the petition dismissed with costs
against the petitioner.

S0 ORDERED.

Guezon City, Metro Manila, May 31, 1909,

P
m BT, REVES
frnsociate Judge

WE CONCLUIR

W;Z:;/f/éél, ) // /

AMANTE FALILER
Fresiding Jodge

)

(on leave)
CONSTANTE C. RONGRIN
Associate Judge

CERTIFICATION

I her ~by certify that this  decision  was

reached after due consultation among the members of

the Court of Teax Appeals in  accordance with

Section 13, Article VIII of the Consztitution.

Chaiidh

AMANTE FALLER
Freziding Judge
Court of Tax Appeals
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