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This ts sn appeal frem the dectsion of the respon-~
dent Collecter {now Cunmissioner) of Internal Aevenue
assessing against and demanding from the petitiener Castno
Espafic]l de Mantla the sum of 169,973,89 as fixed and pep~
centage taxes, plus the amount of 2300,00 a8 compremise
penalty for Its failure te secure the apppoval of the res-
pundent oceiope using fte m of sccounts, and the fuzther
sum of ¥5,00G6,W for fatlure te pay the percentage tax ea
tine, o in the total sua eof ¥70,273.89.

Petittoner {® & nen=-etock corporatien, crganized
uwnder the laws of the Phtltppines sonetime tn 1913, far the
following purpuses; ,

"GElUv, Jus los fiInes paca les cuales

se formo dicha Corporattion son. Estrechar ia

unfen de todes los espafieles aqu!l residentes,

coadjuvaer al desarrcllo de sus fntereses en

estas islas, priporcionar a los uifenbros de

la Corpegzacicn loé rec¢ress y entreteniaientos

108 oe la buena se¢ z atender y suxie
far & o3tos en los medios y foraa que los in-
tereses de la Copperat{ea 1 permitan, sfendo

pex le tants ajene a elle todo lo que Lenga

tendencia politiea v este on desacuerde con

1as hyes del pags y las reqglas del degcre, com~

lendose en Su virtud los mfembros s evitar
ereacton de antagonismes y a eludir discu~
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eiones personales ¢ qus se relacionen con
la polttica, mantenfendo stfempre constante

el amor a'su patria.” (p. 1, Escritura
Soctal del Casine Espaliol de Manila, Exhie

Ay, pe 38 CIA pec. Artisule

e e

For 1ts opexation, petiticner depends upen funds
MtﬂfmmnfmﬂMMuutpu!'m
1ts bowling, bar and restasurant where It sells wines,
ltquars and foed. Undexr fts by-lsws, the use of the
petitioner's fectilities is limfted to fts members and
thetr guests (Articulos 18,0 y 59,0, Escritura Soctal
del Castne Espafiol de Manfla, Exhibit A; see Alse Arti-
culos 20,0, 57.0 y 99,0, Estatutos Enmendados del Casine
Espaiiol de Mangla, Exhidit 5). The articles and by=laws
of petitioner de not contain provisfons for the accumu~
latton of profits, much less for the distributfion thereof,
Petitioner never declared or distributed dtvidend (pp.
0 & M, t.s.ne)e The prefits ft realfzed were Invested
tn the taprovesent of fts factlrttes (pp. 112-113, t.sens)e

defore the last war, petitioner was an owner of »
parcel of land situated fn the corner of Taft Avenue and
San Lufs Streets, Ermfta, l-ti-. on which were erected
butidings and other fmprovements, Durthg satd war all
the butldings of petitioner were destroyed, and after the
liberation (in 194%), the Unfted &tates Army “commandeered
ndiﬂpﬁmmﬂuumdlﬂ. for military
purposes, without the knowledge of the CAS TNC (the herein
. petftioner)*, The U, 5, Azmy paid te petitfoner @ monthly
compensation of P0G L0 far the use of 1ts parcel of land
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from August, 1945 te December, 1947, When the U, 5.
Apny vacated the premises, the American Red Cross took
over, and pafd a simflar acnthly cempensation frem Jan=-
uary, 1948 te June, 1948, (Exhibit K, p. 49 CTA rec.;
soe pp. 8-9, t.s.n,) The sompensation for the use of
petitfonerts premfses by the U, 5, Azrmy snd the American
fled Cross covering the pertods from August, 1945 te
Juns, 1948 1s ftemfzed as followsy |

August to Decomber, 1949 eemecess & 3,000,000

1946 emeeewas 7,200, 0O

1947 mmeneaas 7,000, UG
January to June' 1948 wemwwane 3,600 LU

Total secesee w

See F al & a6, 44, and
{ "4!.mﬂ{rﬂfjw on ppe 4, 44,

n Decenber, 1950, petftionsr seold the frent pertien
of the safd paxcel of Jand, and used the proceeds to butld
t“mﬂhmumlﬂmmﬂuhdiﬂ.llﬂ;
By 1Rids)

After an tnvestigation of the operatiuns of peti-
ticnex, It was ascertained thet petftioner did not pay
percentage tax en the gress recefpts it dertved from fts
bay and restaurant during the period from January 1, 1946
to June 30, 1955, and real estate dealer's fixed tax for
the years 1946 to 1948, Consequently, respondent, In his
letter dated January 19, 1957, determined against the
former & lisbility sscunting to #69,973.59, as fixed and
percentage Laxes and Z5a surchapge thereon, plus »3I0U, W
ta extrajudtetal settlement of the penal lfability artsing
from tts fagilure to secure the pricr approval of respon~
dent befoxre ustng 1ts books of accounts, and the further
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sum of #5,000,00 for iulwi t0 pay the tax on time, or

8 tobal of #7%,273.89 (Exhibits 1l-A & G, pe 124 BIK xec.),
This letter was received by petitioner on February &, 1907
(paz. & of Amended Petition for Review, p. 20 CIA rec.).
rrom this assessmant, pet{tioner appealsd Lo this Court
by filing thexewith tts petitfen for review on Fobruary
26, 1957, to which pet{tion pespondent filed his snewer
on March 28, 1997, (n Pecenmber 3, 1957, petitioner filed
its amanded petition foz review to which respondent {fled
his asmended answer on Febguary 7, 19%8,

The Issues Involved are 3% {ollows:

les whether or not the right of respondent
to collect the taxes fn question has prescribed;

7. Uhether or not petitioner is liabie for
the paywent of percentage tax and sugcharge 1n
connection with the cperation of 1ts vapr and
restaurant during the pericc from January 1,

1946 to June 30, 1353

Je Whether or not petitioner fs liable for
the paynent of real estate dealer's [ixed tax
in connection with the receipts arising from the
use of tts propexty by the U, 5, Army and the
Anexfcan Aed Crossy and

4. Whether or not petittoner (¢ liavle for
the payment of the respective suas of »IUG, OO
ang + 5,000,000 as campronfse penalties,

Fetiticner contends that the right o respondent
te collect the taxes n question has algeady prescribed,
ue find this cuntentton to be without mezit, dectton
33%(¢) of the Tax Code provides that a proceeding 'n
court for the collection of any fnternale-revenue Sax aay
be made within five (5) years after the assessaeant of the
tan, The assesament at bar was sade on Jenuary 15, 1957

- and was pecetved oy prtittoner on February 6, 1907, Aeee

18



DEBUTS TLN
CeTohe CioB HO, 382

e B a

pondent's answer to the oxiginal petition for review,
which {3 consfdered as the judictal action for cellection
of taxes (Collector of Taternal Revenue ¥, Clesent and
Hooker, GeR. No, L-12194, Jacuary 74, 19995 Collecter of
Inteznal devenue v, Solano, U.K. We, L=11475, July 31,
1958) was filed on Xazch 26, 1937, exactly one (1) month
and ntne (9) days after the assessment was recefved by
petitionsr, Covicusly, respondent's right to cellect the
taxes in questiun has not prescrfoed,

The law upen which respondent Lases his determina=-
tion of petttionex's iitbilgty for the {ixed and perceatage
taxes In question {s found In Sectfons 182, 183, 191, 193{q)
and 194(s) of the Tax Code, the pertinent provistons of
wirtgh follow:

"SEC. 182, [Fixsd ﬁ upen Jdsiness. -
Unless otherwise . provided, every person m-
H_;% on which the percentage

s impos pay tn full a fixed an~

naal tax of ten pesos fexr each calendar year
or fraction thereof (n which such person sh.ul
enyage In satd 2 x x* (A2 amended b
nepublie Act No. Underscoring supplied,

i*}w W

El able at thi ml of each ¢
quarter m amount lewfully due oo thc
bus{ness transacied during each guarter; and it
Mlhtmm“znfwvm
a peccentage tax 718

is Tith. within twenty cays after the
end ¢i each calendar Guarter; to make a true
and complete return the amcunt of the gra:
sales, reseipts, or carntngs, or ?-ou velue of
Nirlt actually removed from the astctr

m-h-uu. during the ppeceding calendar

guarter and pay the tax dus there x x x"
(rs mwmn Aet No, 203, (undex~
iining supplied,
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‘despars nf restaurants, refreshaent
:u-lg? and oLher eating :::ce; shall ;-r a
ax three per gentum, keepers pars
and cafes where wines or lfquors are served,

five of their gross recelpts.
X x n.*"m“m by Republic Aet .o, 588,)

m 19'-.'. AL O -
Fixed taxes oa uuamcn : :
fellows, the amount stated h.!ng fer the -hnh
yesr, whan not ctherwise stated., x x X.

"{q) tockbrokers, dealers In ueux!ttos.
real setate obrokers, W
mepctal brokers, customs }—b
gration brekers, one hundred pes
amended b Mmln Act No. i?.} il‘mphuis
“Wli“aj

SEC, 194, MW -
Tn applying the pgovistons preceding
section, wopds and phrases shall ve taken in
the sense and extensfon tndicated below: x X Xe

"{s) x x x; 'real estate dealers’ fncludes
-ummmfuthuammmtmm
in the sale of lands, butldings, ar in-
éts therein or .
(As amended f C Aot Ho. -
scaring ours, /

As alweady ocbserved 'I.I'Imﬂ.
visions H low are smbodfed tn "Chapter T « Taxes on Susfe

these afore=ctied proe

ness and Cogupation”, “Tttle V = Privilege Taxes on dusi-
ness and Cocupattion® of the Hevenue Cede., This 15 fndica~
tive of the legislative Intention to fmpose the fixed ad
percentage taxes presgribded In these previstions only upon
persons or entities sngaged (n those activitiss where ousi-
ness purpose 1s evident., (The Ciub Filtptne, Tnc, de Cebu
va, Gollector, G.T.A, New 15, July 11,1957; Mantla Lodge
H0e 761 of the BPUE v, Blaquers, C.T.As No.o ld4, July 31,

i 20



DECES TON «
CoT.he GABE NG, 352

o T »

1956, affirmed fn G.i. fe, L=11176, promulgated on June
29, 1959; J. N. Sweeney, ot al v, Cellector, G.T.,A. Ne.
1™, Feb, 8, 1997, affrmed with medtfecation In G.A. HNe,
k=12176, psomulgated ‘ugust 21, 1m.ﬂ Te justify peti-
tionerts lrabtltty far fixed and pepcentage texes, the
petitioner must be engaged In ousiness for ltveltheood e
prefit, And It 18 now well-settled that the term “busfi-
ness” as undexstood tn these provistons, 1s “"restricted te
uctxvztiu o aifairs whepe the proffi s the purpese, or
lgvelthood 15 the wotive.," (The Club Filipfao Inc, de Cebm
v. Collector, j0id.)

#1th these jurilepsudential cbservations {n mind, we
shall new determine whelher petiticner was engaged fa the
business of operating & bar and restaurant,

1t ts contonded on behalf of respendent that peti-
ttoner was engaged in the business ¢f cpezating » dar and
zestaurant for pooftt wr galn. Tt Is clealmed Lhas the
Intent to profet and gain frowm the eperatiem of Lhe bar
and restauvant could se inferzed izea the lapge proffts
derived fsyéa s eperabicn Jdurfng the perfod fros 194€ teo
1995; and thet shese profits have enlazged or Zmproved the
facilitfes of patiticaes,

We {ind respondent’s contentien untenable, whitle
¢ 18 trwe thet petitfoner has realized prof 1t durtng the
years from 1946 to 1959 drem the eparatien of fts bar and
restaupant, the realfzaifon of n:-n{:i alene does net ne-
cessarily show 'M petitiener hes eagagad Tn Dusiness se
a8 to be Ltable for fixed and pevcentage taxes (see Clus

.
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Fiigptno Tnec, de Cebu v. Collsctor of Internal hevenue,
SMBRa). Thes profft was incideatal ta its purposes which
ave ¢leariv not commerctal. 3eaides, oﬁ:y zesponsible
organ{zatfon must be sc run a3s te, at least, fnsure Ite
existence, oy operating within the limits of its own e«
sources, especially fts regular ‘ngome, iut, It shouls
always strive to have 2 surplus (Jesus Sacred heart Cole
lege v, Collector of Tnternal Revenue, G,H. No, L-6897,
May M, 1994; Cellector of Tnternal Aevenue v, = ince Edu=-
cational Curp,, “.Ae W0, L-9276, Cctober 23, 195¢).

The test of whether a corperstion fs ergsagzed for
profit s whather ¢ ur:ects to pay divfcsnds (Read v,
Tedewater Coal Exch,, 116 A, BLE, 908, 12 Lel, Ch., 195,
¢ited In 34 dords L Phrases, Ferm, Ed., p. 220), In the
Gase ¥t bar, petitfouey [ dectdedly a nun=stecx Curpors~
tgon, lowhere In (ts articles and by-laws, which, as
sfexe-~stated, contafn no provisTon on the accumuletfon
of mfzts and thetir distributfon, can we find a clue
that points to the conclusson that peti{tiener expects to
pay dividands,

Mogeover, the fact that petitioner never declared or
distributed dividend, Lut favested 1ts preiits in the im-
provement of Tts facilitfes 1s a negation of the fuea of
profit.

Finally, petilivner was organized Lo tighten the
unfen of all Spantards resfding herej; Lo help develiop
their Interests fn these Islands; to afford tu iis nen-
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bers the proper recreations and entertainments ef jood
secisty; and to sttend to or help thea through means and
form that the fntarests of the ceorporation (mnx_%)
permit. These pucpeses are highly persuasive in the de-
termination that petitioner was not engaged fn Lusiness
carri{ed on !-.“ﬁ.

In view of the foregoing, we find that petiticner
was net engaged Tr the business of bar-keeper and res-
taurenteur and thersioxe, 18 not liable for the payment of
percentage tax and surcharge in cennection with the cpera-
tion of f{ts bar and restaurant during the perfod from Jane
uary 1, 1946 to June 30, 1958,

We will now come to the third fesse of whether ar
not petttioner 19 liable for the payment of zeal estats
dealer's fixed tax In connection with the regetpts axising
from the use of fts property by the U, S, Army snd the
American ned Uross,

Tt ts contended by respondent that petftfaner engaged
tn the business of leasing real estate, He clatus that
the transaction tnvelving the use of petitfoner‘s parcel
of land by the U, S, Azwy and later by the Amertcan ied
“ross, for which use a coupensation was recefved, 1 a
lease, and therefore, 15 subject to the payment of fixed
tax under Secttoas 182, 193(q) (new 182-L37/e7), and 194(s)
(as amended by Republic Act No. 42) of the Tax Gode.

A "contract of lease™ s defined as a "contract by
which ene of the parties delfvers to the other some none
sonsunable thing, tn opder that the latter may use It

23
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during a certain period and return it teo the icrmer®;

and "pent™ {» defined as the “"compensatios efther n
money, provis{ens, chattels, or laber, received by the
owner of the soil frem the occcupant thereof™, or “the
return or campensation fur the possessfon of some cope-

- pozeal inheritance, snd 1s a profit Issuing out of lands
er tensments, In peturn for their use®, (Tmntmn et

al v, Chiam, 50 PFhil, 508, 5T0-0L76.) ™ the light of
these jurtsprudenttal deffnitfons, the use of petittionexr's
parcel of land by the U, &, Army and the Amerfcan Red
Cross far which mr compensat {on was recefved oy
petftioner was a lease. TM. fact that petitiener’s parcel
of land was “commandesred” for milftary use by the U, S,
Army without the knowledge of petittoner, and them taken
over by the Amertcan Red Cross, does not detract from the
fact that this use was a lease, Simtlarly, the fact that
theare was ne prier consant by petitfoner to this use does
not destroy Its character as a lease, for there was a tacit
or tmplied consent on the paxt of petitfoner when, for the
use of fts parcel of land, It recefved the compensatien
patd for such use, (388 Perez v. Fomar, 2 Phil, 682, cited
in Padtllats Civyl Code Annotated, Vel. 111, 19%6 Ed,,

Pe 491.}

Sut to tax petftioner for I1ts act of leasing the
property, It must have baen engaged In the business of
real estate dealer, "'To engage in business® s uniformly
construed as signifying to follow the employment or cctue
pation which ocoupies the time, attentten, and laber for

:'——. 24
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the purpose of & livelihood or prefit" {Imperial v, Col-
lector of Internal .Bo.nmu. Gl NOs L=T924, September
30, 1985, citing Semple v. Schwartz, 109 5. W, 633, 636,
In turn ¢ItIng Setcklexr v, Guenthexr, 96 N.u, 898, 896),
The expression "engage In business”, dees not have a
meaning dtfferent from that of "doing business” which
conveys the tdea of bustness being done, not from time
to time, but all the time (Impertal v. Cellestor, supra.
gfting Lewellyn v, Pittsburgh, 8 & L, B, B, Go,, G, Go Ne
Pa. Fo 177, 189),

While the use Ui the years 1946-1948 of petittoner's
paxcel of land by the U, 5., Army and later by the American
Aed Cross was a lease, there 1s no showing that this pro-
party was leased prier to and/or after satd years., It
aust also be noted that the mﬁnl lease of the property
by the U, 5, Apmy was effected by weans of commandeering.
Fetitiener did not offer to lease 1ts property., And during
these years, and even prier and subsequent therete, petie
tionar was mainly occupfed fn the operation of fts club,
FPettttoner's act of leasing this property was '—nh an
tsolated transacttfon, Under these circusstances, it sannot
be said that petitioner was engaged In leasing resl astate,
and thexefore, 1s not ltable for the payment of the fixed
tax prescribed In Sections 182, 193(q), and 194(s), as
anended by Republic Act Wo. 42, of the Tax Code, |

Hith respect te the sua of #3000 which ts scught
te be collected from petfticner as compromise penalty for
viclatton of the bookkesping regulations, ft does aoct

25
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appear that 2 compremise sgreement has been entered inte
detween the partles in agcardance with Section 305 of the
Revenue Gode. PFPotiticner may net therefore be compelled
te pay said ameunt. (couutqr of Internal hevenue v,
Ut oTop Galte oS, LellEM & L~11780, iovember 28, 1908
Collector of laternal Hevenus v, Sautista and Tan, U.H,
NoS, Lel298C & Le1299%9, May 7, 1959. )

Finally, having previously ruled thet petftioner

ts not liuble for percentage taxes, it cannet therefare
be litable for the amount of +5,000,00 as penalty for
fatlure te pay satd t,anu on time,

WFEAEFUAE , the dectiston of the Collector (now Com-
n{ssfonaxr) eof Tnternal Revenue appealed from {8 herxeoy
reversed. witheut proncuncement as Lo Gests,

SU CRUEREL,

Hlﬂll. E.mu}’ 9‘ 196‘-&






