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2BECIS8ION

Republic Act Ne, 112% requires thet all
cases invelving disputed assessment of internal
revenue taxes pending determinatian befere the
Court of First Instance at the time of the crese
tien of the Court of 'r\u Appeals be certiftled and
remanded to this Court for final dispesition, This
is ene of those cases.

This action wes instituted by the Republie
of the Fhilippines upan the instance of the Cole
lestor of Internal Reveaue to collegt from de-
fendant Macendray & Gompany, Ing, (hereinafter
referred te as WACONIRAY) the sum of P387.60 »e
alleged unpaid pexcentage tax due froem it per-
taining teo 1933 and the sum of #2,844,4¢6 08 25
percent surcharge for late payment of the per-
centage taxes for the second gquarter of 1948, The
Fidelity & surety Company of the Fhllippine Ise
lands (hereinafter referred te as FIDELITY) was
Joined as co-defendant for the purpose of oebtain-
ing the fexrfeiture of sureiy Bond Nes. 223~49 and
225-49 (Annexes "A* and "B" of Complaint) issued
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by it in favor of the Republic of the Philippines.
Undexr said sonds FIDELITY as surety bound itself
solidarily with HACOMDRAY, ss principal to the
pexfozmance of the obligation of the latter te pay
the percentage tax and surcharge first mentioned
. above in the event the final declision is sgeinst
sald principal. The FIDELITY filed its answer e
the complaint with a cross-cdmplaint against co-de~
fendant MACONDAAY, The latter has in affect ad-
mitted liability to the cross-complaint in the
event plaintiff’s principsl sction will prosper.

At the time this cese was reaandsd te this
Court pursuant to Republic Act Ne. 1125, «ll par-
ties had filed thelr respective pleadings and the
issues therefore already Jelined,

Thexre 15 no dispute as te mes L of the facts
of the case as the parties had antered into the
following stipulation »i factss:

"Without prtiuuine to presenting

such svidence as the parties may deem

necessary, they heveby submit the fole

lowing » 1puh loa of facts:
®"le The plaintiff is a politicel

entity with Juridicsl capeacity teo suse

and with principal office ia the City

of sanilay 2

*2, Defendants Macondray & Co,,

Inc, & Fideliity &L Supety GQTM of

the Philippines Islands are both cor-

perations duly orxganized and exist

lhllip;?: . Ith thcg: th:n::;:lafft y

a8 W ' Of=
fices in the Tty of Hugzln;
3. On or about January 31, 1949,

defiendants subscribed to & bond in fa-
vor of the Collector of Internal Re-

Al
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venue, marked Annex ‘A' of the com-
plaiat to guarantee the payment of the
sua of five hundred eighty seven and
60/00 peses (i087.,60), for all taxes
due if payment thu-oo} is finelly de-
¢ided againsi Macondray & Co., IR6,}

*4, The only record of the plaine
tiff of the supposed tax assessment
against Lacondray 4 Co.e 1nce 15 an ine-
:.x gapd, in words and figures as fol~

cWS i

'BIR FORM ND. 27,05

WCONDRAY & CO,, INC,
duniclpality - Cebu

Province - Cabu
sghedule - U - Date of letter - 2/29/33
Paragraph- 6 Tax= l=l/2% = = ¥ 470,086
Surcharge 29% - _117.%2
#587,60°

"Se Un January 31, 1949, the defen~
dants executed another bond marked Annex
*8* of the complaint in faver of the Cel~-
lestor of Internal Revenue teo answer for
the sum of two thousand ;13!3 hundred forty
four and 46/100 peses (»2,B844.44), repre-
senting tweaty five per cent lﬁh’ alleged
surcharge for late payment of percentage tax
for the second quarter of 1948 if payment
thexeof is finally decided against sacendray
& Couy Inc,;

"6. The parcentage tax due the plain-
tiff from defendant Hacandr;xei. Co.y Inc,
for the second guarter of 1948, amounted
to one hundred seventy seven thousand fifty
eight and 26/100 pesos (#177,058,26), this

t being payable during the [irst twenty

D) days of July, 19483

*7. That during the first twenty (20)
days of July, 1948, defendant Maomndray &
Coee Inc, has paid to the Buresu of Custous
the sun of eleven thousand twoe hundred ninety
seven and 85/100 pesos (#11,257.685) as ade-
vance sales tax on ations during the
sald first twenty (20, days of July 1748,
which s within ipd quarter of 1948;

*8, That the defendant Macondray & Ce.,
Ing, applied the susm of eleven thousand two
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hundred ninely seven snd 80/10C pesos
(#11,297.85) to the portien of the
t s due :urin the first twent

..’ days of Ju y 1948, thereby Iuv—
ing 2 balance ef mm hundred sixty
fi'u theussnd seven hundred sixty

and 41/10C pesos .Lﬂ..f,h:ﬂ 41), wnich

was paid on Jul s 1948, by the
Séompany, as fol ahh.
Oftl Lal deceipt

H. 11.""'1"-‘1"1 TIEYE XN ?14abm‘m
Official Aeceipt

Hﬂ. 107'-'(10 ¢iceoevene 100m051
Offlcial Recelipt

Mo, JOT499 ,eveenes  _Ba225,30

rlobh, 760 .,41"
In connection with its liawility for surcharge M-
CONDRAY presented 1;.3 accountant, «wanuel sirsnda,
who testified thet bLefore paying the percentage
taxes for the second ziu:rtu of 1948, he inguired
from the Office of the dureau of laternal Heveanue
whether the advance sales tax paid by it during the
firet twenty (2 days of July 1942 way ve applied
te the amount of tax d;.u for the second guarier oi
1948, kirands testified further that he received
an affirmative reply, S0 in making payment ol taxes
for the second quarter of 19428, a statement of ilhe
same wes submitted to Lhe Citly lreasurer (Exhisitl
*1*) purporting te shew the tax liability of 4ACON-
DRAY fer the second querter of 1948 after deductlag
advange sales tax in the smeunt of #11,297.02 paid
by it during the first twenty days of July 1548, He
also testified that in paying the taxes for Wlu-
DRAY gorresponding to the third juarter of 1948, the
said ¥11,297.8% previously tasken up as above was not
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discounted in the computation of the tax liability
foxr that quarter (see Exhibit "2"), The Collecter
of Internal Aevenue thus treated the payment fer
taxes on the second quarter of 1948 as pald only
after the due date of July 20, 1948,

From the foregoing we are called upen to con=
sider the following lesues:

1. Whether defendant MACONDRAY maybe held
1isble for the alleged unpaid percentage tax of
P587.60 on the basis of an index card (Exhibit A)j
s .

2, Yhether the amount of #11,297,.80 pald as
advance sales tax during the third quarter of 1740
say be applied for-the payment of the taxes due for
the secend quarter of 1942,

The first issve ceaters upon an index card
(Exhibit A) which were among the pre-war records of
the Buresu of lnternal Revenue salvaged by it wpon
liberation. The card purports te be & memomndum
resord of & letter seat to MACONDRAY on February 29,
19353 demanding payment of percentage tax and sure
charge in the ameunt of 2587,.60 and dees not contain
any entry that the same had been paid, ©On this alene,
the plaintiff herein centends that the index card {is
sufficient te suppert the claim ageinst WCOMDRAY for
such alleged unpald tax obligation en the ground that
the said card is a publie rocerd with entries therein
being made ia the regular course of business, snd
therefore entitled te full faith and credit, MACON-
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DRAY, on the other hand, denigs this cbligation of
$987.60 and argues that the index caxrd is inadequate
te support the governuent's claim, Uy way of special
defense, WLOWUWAY mainteined further, that the plain-
$1ff is guilty of laches in eniorcing the collection
of the tax liability, |

We find defendant's contention meritorious, In
the case of Warner, Sarnes & Co,, Ltd, vs, Collsctor
of Internal Revenue, 5.1.A. Chse lio. 51, decided by
the defunct Board of Tax Appeals on July i, 1952, in-
velving the question of the use of index cards 2s the
basis of » tax lisbility, the Board saids

*The issue here is this: Can 2 tax-
payer be required-te pay taxes, dating ss
fer beck as fifteen years on the basis of
a4 notatien in en index card, & secondary
retord, 2 'record of & record?’ Caam he
be made to pey & percentage tax on nobody
knows what price? we are inclined teo
anawer these cuestions neyatively, It
seeas to us highly improbable that during
thlnlni:puaitinntmntumm
of the x card and the demand for the

of the taxes alleged to be due
these cards should not have peen noticed
by any official of the Internal Revenus
snd ae sction should have been taken in
on asttempt to collest the not insignifi-
sant amount of nearly seventeen thousand
pesos, We would rat believe that the
preseal record cover Laxes already pald by
the petitioner and which payment had been
an “m‘ﬁh-uiumnrdwtnntinthl

card,

In the case of Republic nf the Philippines vs.
Philippine Menufscturing Ce,, (Manila Civil Case Ne,
19602, March 19, 1955) invelving substantially the
same question, this Court concurred in the above view
and thus helds
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*It is true that taxpayers should
net be allowed teo take undue advantage
of the loss or destruction of iampertant
records of the Government by disclaim-
inyg responsibility for tax ebligations
merely oecsuse of the failure of tax
officials to producte the main records
of & case, but side by side with the
supreme and inherent of the State
to collect taxes is L r:l?ht of 3 ci-
tizen net to be deprived of his property
without due process of law, (Sec,
par, 1, Art, III Constitution of the
Philippines), A demend for alleged de~
ficiency tax which is undertain, vague
and indefinite deprives the taxpayer of
the right to questien the legality and
validity of the assesssent aad in efiect
would deprive him of his preperty withe
out due procest of law. In the instant
case the Collector of Internal Revenue
would require the Fhilippine sanufac-
turing Company to pay a tex without in-
forming the lattex [ and for what it
is being taxed. And Lhe company has no
moans of knowing whether the tax de-
manded is valid or lavelld, paid or un-
paid, In the last asalysis, the defen-
dant Philippine :-llnufu!uring Company is
deprived of the aedas by whieh it gen
question the legalliy of the demand of
ths Collactexr of laternal Aevenue, x X
X xxx In justice and fairness to the
defandaat, Fhillppine sManufacturing Com=

any, we beliave thet it is entitled to
the tax los waisi it is weing re~-
A xiﬁd to pay, 1is source and the menner
obligetien was arrived at, s¢ that
it could have 2 basis in determining not
ealy itls leyalily out alse the correct~
ness of the amount.” '

We see no roascn to depart irow our previous
suling and therefore flad thet the defendant MACON-
DRAY gannot be held llable for the slleged unpaid
paxcentsge tax for 1933 in the smocunt of FSE7.60 on
the sole basis of the Index cexd (Exhibit &),

Moreover, even assuming thet there was in facgt
such on unpald liability for percentage tax due in
1933, we nevertheless find that the rovenud officials
have falled te collect the tax within the statute of
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1imitations applicable in the premises, oince the
tax had already been assessed at the time the Ka=-
tional lIatarnal Revenus Code took efiect on July
1, 1999, MCONDRAY was thereby entih led to the
benefits of the prascriptive perled given in sec~-
tion 332 therein, The fact that the governssnt
foiled to exercise the right to collect the tax
herein inveolved within the prescribed perlnd of
five years thersby bars the collection thereci and
genstreains this Court to hold thet thexe is no longer
8 deficlency in respect of such tux (Sec. i4, Aee
ml’.ﬂ Agt Ne, 1129).

We now proceed Lo the sther issue, PFlaintii:
slaims that the advance sales tax paid by MCONURAY
during the third guarter of 1948 cannot be appliea
to the taxes due for the second quarter of the sane
yoar, MACONDRAY on the other hand argues that this
may be done undex Section 183-8 of the Hetional ine
ternal Revenue Code as saended Ly Aepublic Act No.
‘28, This codal provision reads:

"({8) Advance pa t of the sales
on imported and I:u ally g-nh'od

Inll mﬂ:tund articles,- the case

articles, the percentage

um established in sections one hundred

edghty four, one hundred eighty five, and

one hundred eighty six »f this -.-wh sluu

be pald in advence by the ilmperter, in

m with regulations promaigated ov the

of Finance and prisr to the re-

.lout of such articles f{rom customs' custody

based on the total value thereof at the time

they are received by the laporter, include

2 .tmurm.. commission, customns'

1 similar charges., In the case
m#nmmtw ticles,
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the percentage taxes established in the
said sections shall likewise be paid in
sdvance on the total value thorwf prior
to remeval from the producer's or manue-
facturer's warchouse, The smouni so
paid in advance in accordance with this
sub-section, ahall be eredited ajalnst
th. entage texes due on the sales
by the taxpayer for each calendar quar-
ter. (As amended by Section 1, Republic
Act Noe. 253.)"

Seetion 5 of Revenue Regulatisns No, V-3 proe
malgated 1n pursuance of ths abeve law, provides thus:
"Sectlion 5, Lusrterly return and

payaent of sales Lax.~ It shall be Lthe duty of

fmporter, wanufscturer or producer,

within twenty days sfter the end of every

calendar quarter, te make & true and con=

plete return of the amount of the guu sales

dur the preceding calendar cuarter

tax due tn 183-A), he=
Internal ﬂr“nuu Cldl. as amended by
3¢ Act No., 283), The smount paid ;l.a
tlm. by !ﬁt:rtlri. menufacturers and proe
shall credited .:gumt. the percen~
tl.- taxes due ou Lhelr es for each calen-
dar quarter, (Sec, 183, 1d,)" (Published

44 0,6, No, 5, p. 14959},

From the aforecited statutery rule and the im-
plemanting regulatien, 1t s glear that the advanmcé sales
tax paid by importers, manufacturers and producers may
be sredited 2gainst the percentage taxes due on the
sales by them for esch calendsr guarter. Contrary to
the slaim oi MACCMDRAY sajd advance sales Laxes can be
applied enly to pexcentege taxes corresponding to the
quazter in which they were paid,

In the instant case, MACOIDRAY pald as advance
sales taxes the sum of #11,297,85 during the third
quarter of 1948 aad applied & to percentage taxes due

for the second quarter contrary to the aferecited pro-
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vision of law and regulation. TIhere is no question
that the suwia of #11,297.05 paid as advance sales tax
is deductible but the crux of the matter is the par-
ticulesr quarter in which it is to be applied. In
this case, the credit should nmot have been made
against the percentage toxes due for the second
quazter, Thus, WAONDRAY cannot be considered as
having fully peid en the dus date of July 20, 194€
the taxes :nrr:spunding to the second guerter of 1748
and should therefore be liable for the 5. surcharge
for late payuent thereof,

- Defendant MACONDRAY further ceantends that the
258 surcharge should net be impesed because it pire
takes of the nature of ; penalty based on the none
fulfilleent of @ principal obligetien, and srgues
that upon the satisfaciion of such obligation, it
follows that the subsidiary lisbility attached therete
is alse extinjulshod,

We believe this contentlon eof defendant to be
without merit, Pazagraph (A) of Sectlen 1B of the
Tax Code provides:

due on huaiﬁnﬁrmtué?ﬁﬁ:

o8h quarter; x x x x x *

s £ SRRI N, L,

g et g B e e o

the insrement {; be & part the tlu.g

It &{s appareant from the above rule that when
MAGONDRAY made payments on its tax 1isbility, tie
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pezcentage taxes for the moad querter should have
been paid in full, Having failed to do se, it be-
came lisble not only feor the tax deficlency but also
foxr the penalty which is to be paid as part of the
tax, The faposition of this surcharge for late pay-
went as an increaxent of the tex is mendatory or
operates automatically and the Collector of Internal
Revenue or even this Court has ne discretion im the
matéer (Lim Co Chiu v, FPosadas, 47 Fhil, 4603 keppel
V. Collector, 48 0.6, No, 1, p. 98). We therefore
find and so hold WACOIDRAY 1isble for the 25% sur-
charge for late payment of percentage tax correspond=-
ing to the second quarter of 1948 in the amount of
¥ 2,844,456,

By virtue of the surety bond provided by defen-
dant FIDELITY {see Annex 8" of Complaint) it bound
itself to be jointly and severally liable, with de=-
fendant MACOMDRAY for the payment of the tax lisbi-
ity of $2,8044.46 1a the event the final decision is
agaiast the latter as principal. However, under an
indemnity agreement (Annex "2%, Answer with Crosse
eledn) FIDELITY is eatitled to indesnification froa
MCOMDRAY for whatever is pald Ly the former undar
the bend which abligatlon the latter admits (paz. 3,
Answer te Creosseclala), Finding that JACONDRAY is
diable for the sum of #2,044,46, we are of the opl~
afon and sc hold that FIDELITY 1s likewise llable
Jeintly and soverally for the saild amount of »2,844.46
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by virtue of the bend it executed in faver of plaine
tiff, However, in the event FIDELITY shall pay the
-said tex liability of #2,844,46 unte the hersin plaine
tiff by virtue hereof we further held that the former
should be entitled te relubursement from WACOIDRAY
under the cross~claim, Suffice it to say that juris-
diction over the subject matter and ths parties once
agsquired by the Court of Fizst Instance the same may
not be lest, we have thereiore deterained accordingly
the right of plaintiff against FIDELITY as well as the
eross-elaim of FIDELITY against MACOIDRAY,

IN VIEW OF THE FCRECGOING, Macondray & Company,
Ing, together with the Fidelity & Survety Company of
the Philippine Islands ave hereby ordered to pay jointly
and severally the sum of #2,044,46 to the plaintiff Ae-
public of the Philippines thru the Collector of Internal
Revenue. The Mtﬂu“ are hereby abseclved of the plaine
tiff's claim of *587,60 and the bond sxecuted by defen~
dants for sald sum Is hereby Geclared of ne effect.

In the eveat the defendant Fidelity & Surety Com-
pany of the Philippine Islands should pay the harein
sum of #2,844,46 unte the plaintiff, the defendant Ma-
condray & Company, Inc, is hereby ordered to relaburee
the said Fidelity & Surety Company the same amount.

With costs agaiast defendants,
S0 ORDERED,
Manila, Philippines, September 28, 1956,

- ke

Fresiding Judge

e VI —————— S S
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FACCHNERAY AND JwFANY asnd
FIBBLITY AN SUTRTY QOmiALY

OF TWE FRILIFFLE IsLADS,

Cefenuants,
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DPIRSENT LG GFIRIHK

1 redilersie the view sxpressed in uy dissente
ing epinion in the cases of depublic of the Fallip-

pines ve. Limsce & De Guzusa So., lnc., &t 8l.s

Manila Civil Cass Ne, 18839, desided by this Court
oa January 16, 1996, and Aepublic of the Fhilippines
v, Sarile, &t al., Zanila Civil Case vo,. 7939, de-

edded Ly this Court on January 18, 1956, Fer this

peason, I veta to have the records of this case e~
tuptied to the court of erigin fer proser disposition

thereof.,

]
e

Asscciate Judge
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This 15 a clalas for sefund of tho smount of
#9,098.86 11lejad Lo have boen fllegally ausessed
end collected by respondant Collsetar of Intemnal
Revenue from the patitioner 7, i, Tusson & Ob.,
I8¢, representing daficiency broker's psrcentage
tax, supeherge 2nd comprowise penzity for thecperied
feos Novesber 195]1 to the Tnd auarter of 19538,

The petitionsr f3 2 carparstion duly cwgenized
and existing under Phflipsine iLow as 2 realtor, ene
geged In the boslness of develeping subdivialons end
premeting salee of ots thareia,

Cn Feveaber €, 1981, the patitioner entered
fnto & contract (Exhibit *A") with the Varsfty ¥ills,
Ing., TOE] estate owners, hith.t“ﬂﬂshm‘
potiticner agreed In brief te: (a) develop inte »
subdivision, recl esiste sroperty belonpine tc the
Veraity fills, Inc, consisting of about 106 hecteres
of sentigucus land located st Balare, Cuezon Gitys
and (b) sell or lease the lots of the subdivisfen st
prices and tazms racommendsd Hy the former and 2p-
proved by the latter. The petiticner was autherized
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by powsr of atterney Ret enly te sell or lease the
lots but also te cancel contracts of sale and lease
sffecting the property and te take charge of cel-
lection of accounts reletive thereto, expenses being
borne by the herein petitioner. [he suddivision
development plan recommended by petitioner was sub-

| Ject to the approval of Varsity Hills, Inc. For such
services rendered, petitioner would get the fellowing
as compansation: (1) as ®"selling camuisslon® an amount
equal te 1Us (2en per cent) on all the sales of lots
in the subdivisions and in addition (2) as “sdminis-
tration fee®™ an amount equivalent to elght (&k) per
ceht on the ¢ross suns collected and received by the
petitioner in connection with the discharge of its
duties., /& an implementation of the above-mentioned
contract, the Varsity Hills, Inc,., on hovember 26,
1951 executed a “Lpecial Power of Atterney* (Exhie
pit "8%) in favor of petitioner for the proper dis~
charge of the latter's duties under the contract.

There 1s no dispute that the petitioner, J. 4.

Tusson & Co., Inc., during the pericd froa the 4th
quarter of 1951 to the 2nd quarter of 1953, inclue
sive, received from the Varsity Hills, Inc., 35 coa-
pensstioen, pursuant te the contract Exhibit "A", the
amount of »262,852,70 as 10A selling comuission for
the sale of the lots in subdivision, and sncther
amount of ¥116,321,21 as “sdministration fee" (Ex-
hibit *1", pe. 5, 818 vec.). It is llkewise admitted
that on the amount of r282,852.70, the petitioner had
duly paid for the cerresponding guerter invelved the
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pezcontage tex of G4 therese! prescribed in section
195 of the Tax Code,

After axanination of the taxpayer's veserds
the respoudent Getenmlined thal the so-called “adad=
mwmimwm"nanh‘
the sentract hibit “A", should have Leen imcluded
in its peturns &% part of the gross compensatioen of
mmmnmmmmhmtum
& bwsher's tax prescribed by section 195 of the Vax
Code. Accordingly, the respondent on August 29,
1983 assessed against end demanded from J. M. Tuasen
& Cooy Inc, the sus of *5,724,04 a5 ceficlency bro=
ker'’s pevxcentefe tox 2hd surchargs coxrespeading te
the peried from the 4th guarter of 1951 to the 2nd
quazter of 1953, Cn Septamber 10, 1953, and on se=
veral dates thercafter, the petiticner contosted the
legality of the sbove menticned assessment (per, 3,
Potiticn for Review, 2duitted in ‘fnswer). On Febe
muapy 23, 1954, the respondent sustaining the le-
gality of the aforesald assesszent, deoending frem
the petiticner the sun of ¢9,024.54 which consisted
of the deficioncy percentage tax end surcheege of
3,724,24 as previcusly dotermined plus #0000 come
promise panslty, requiring thet peysent be made within
tea (IC) deys from receipt of demand otherwise the
collection thercof would be effected by sussary pro-
cadures. in view of this demand, the petitioner on
Hay M4, 1954 pald to the Juxesu of Internal Revenue
the amount of 79,024.84. Ca lsxch 31, 1935, the pe=
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titioner filed a claim for refund of the aforesaid
amount of ¥7,024,84, which petitioner followed with
another letter of similar import dated May 13,1955,
The respondent denied afore-mentioned petitienex's
claim for refund in & letter dated September 7,
'lﬂb. which letter, &s shown by Exhibit "D-2", was
posted by ordinary mail te petitioner on September
12, 1955, Thereupon, on Uctober 11, 1955, the pe-
titioner through counsel filed the herein petition
foer review of this decision denying the refund slaiam,
In the course of the trial of this case, the
respondent reised the guestion of jurisdiction, con-
tending that the present petition for review was
filed out of time oxr beyond the reglementary periocd
of thirty (30) days as prescribed in sectien 11 of
Republic Act Ne, 1129, The jurisdictional question
was subaitted for reselution together with the issue
on the amerits, that is, whether ths amount of #9,004.84
paid by petitioner as deficiency broker's tax was
illegally assessed and collected by respondent Col-
lestor of Internal Revenue, |
Un the jurisdictional issue, the court notes that
the envelope (Bxhibit "D-2"), in which was contafined
respondent®s decision dated September 7, 1950, deny-
ing the petitioner's glaim for refund, clearly mani-
fest that the seme was posted only on September 12,
1955, Even if we were to sssume that the petitiener
received the aforesaid letter on the very day it was
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mailed, the tect thet the herein petition for review
was iiled on uctober L1, 19%% uadoubtedly show Lhat
she sppeal was brought within the Mny peried pras-
cribed oy section 1i, Fepublic Act ne. 1120, in ace
cordance with tne oite-repesten rule, applitable in
tiw cowputavion of the pericd to eppedl, i.e. exglide
:I.ll' the firet ano inciweing the last dey (Federxal
Filws i. welod. Jutige of Manila, 70 Fhil., 475), we
fina that ircem septewber le, 1900 to Getober 11, 1955,
only 29 days hea siapsed &nd we thereiore held thst
the present petition for review iu sesgonanly 1ilsd,

w8 procead now 1o cmim the principel quese
tion,. Under mu«Q the bational Internsl Aiee
VeRuR wede, redl cSLEte Prolers are subject (o Lie pay-
sent of “e percentace téx equivalent to six paz gsalun
(6a) of the proes cospensation received by thes“, paye
éble quarteriy. In this cese, Che dlispute in the @ala
Lies in the sospe and interpretation of the phrese
"gress coupensation reseived oy them (broxers)” asg
appligd to the J, w, lwasen & Go,, inc.

Fetitioner maintains that under the terws of
its comtpact witn varsiny Mills, Ine, (Exhisit *A")
the forser hae twe ecoligatiens te perioms, each pres-
tation cistinct and separaty [rea the stheyr, L.e. one
2s “ssmicistrator® and the other &5 "broker” ia the
strict sense of the werd, iHence, petiticuer eruues
that the cress compensation roceived uy it unver the
sald cantract showio not gp oo be subjecl to he
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6% broker's tax, but only such part of its inceme
denominated as selling commission, which fs derived
in consideretion of the periormance of its duties

of 8 bzoker im the strict seanse. In eother werds,
petitioner contends that the coapeasation denominated
s administration fee, received in payment of its
duties of "asdministrator' uader said contraect should
aot be subject to the perceatage taz Llaposed by said
section 199, [Ihis arguaent of petitionmer stems from
the theory thet the contrect herein iavolved (Exhi-
bit "A%), 18 in fact composed of two parts, cne of
sdainistration and the gmr of hrekerage.

Respondent on the other hand, maintains thet
aetwithstanding the appellatien given it by petis
tioner, the contract 1s a single or indivisivlo cone
trect of bxokerage, ia that the duties which purport
to be acts of adainletration were in fact part and
parcel of the contragt of brokerage. It is contended
that the duty to subdivide ond the duty teo collect
accounts are notl distinet end severadle from the other
duties but sre in fact preparatery and imcidental to
the prisary purpose for whish the agresasat was en-
tered into=-the sale or lease of the preperty by the
petitioner as sudbdivided lets., Hence, respondent
argues that Lhe entire compensation received by pe-
titioner under the agreement L3 subject te the &k
broker's tax,
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A careful perusal of the contents eof the cen~
tract (Exhibit "A") show the following salient peintss
(1) That the principal motive er inducement

which moved the Varsity Hills, Ins., to coatract the
locvﬁacs of petitioner herein, J., M, Tuason & Ce,, Ins,,
po sell or have leased the real property of the for;
mexr 88 subdiviaed leots is the fiot that the latter
*fs sngaged in the business of developing subdivisions
and {n promoting the sales of lots therein”. (Exhibit
"A%, Clause (b), p. 2)3

~ {2) inat the consideration is; (a) with regard
te the Varsity nills, Inc., the development into a
subdivision of its property and the sale er laase of
the same by J. 4, fuason & Co., Inc, in the form of
subdivided lots; and (b) with regard te J. M, Tuason
& Co,, Inc,y = the monetary compensation it would re-
¢eive from the sale or lease of the subdivided preperty
of the former;

(3) Thet witheut prejudice to the right of the
onner te terminate for cause, the duration cof the agree-
ment “shall continue until all of the lots intc which
said property aescribed in paragraph (s) hereef {s
subdivided, shall have been sold or lessed, snd tLhere-
aftexr, 8o long as thexe are still cellections te be
made." (Exhibit "A*, par, 16, p. 7}y
| {(4) That the principal chbligations ef the "Ade

ministreter® (petitioner herein) aze: (3) to deveiop
the property inte s subdivision (Exhibit "A®, pars.
1end 2, p. 2, and par. 9, pe 4)3 (b) to sell or
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lease the subdivided lets of the aferesaid subdivi-
sien (Exhibit “A", pare. 3 to 6, Pp. 2-3, par, 1,
Pe &, and par, 17, p. 7); and {(2) to perform acts
zelative to gellection of mecounts, disbursement
of expenses incurred In the subdivision ssle end
lease of the prevertiyy I-M the ejection of temants
i squatters en the property 2t the owner's sipense
42 the lettexr i0ils to do sc (Exhibit "A", pars. 7
and B, pp. Ie4, pars. 1C and 12, pp. 4=0)}

(5) That the CGMER (Varelity Hills, Inc,) is
te pay the ADEINISTRATOR (Fetitioner) as "selling
sommission” « 1CL on all sales of lots of the sube
division whether or not effected by the Adeinistre-
tex payshle in full fmmedistely (Exhibit "A®, par. 13,
Ps 3) plus 88 on the gross suue collected and re-
eeived by the Adninistrator as “sduinistration fee"
(Bxbtbit "A%, par, 14, p, 0],

The feregoing anslysis of the contraet Sxhibit
AR, was axwdved ot Learing in mind the rule that the
various stipulaticns of » contract shall be interpreted
together (Azt. 1374, Civil Code). Thus viswing the
centzeet as & whole, we find thet it wes the intens
tion of the parties th&t the duty of the petitionsr
under the semtract were individibls in the same manner
as the abligation of the Varsity wills, inc, te pay
csompensatien for such ssrvices readered. At the sute
oot and st the Lise the contrect was enterSd inte the
Llond was otll undeveloped and undivided, lence, when
the servigses of petiiioner were cotained for the pure
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pose of selling the land in question in the form of
marketadle subdivision lots, 1t was an essentlal
preparatery or ineidental act that the land of Vape
sity Hills, inc, be first developed and subdivided.
M the duties undertaken by J. M, Tuason & Co., .
10, under the contract constituted seversl related
but nevertheless inseparable scts and ebligations of
first developing the lande into a subdivisien,thea
selling ex lessing the subdivided lots, and {inally
eollesting the price or rents in coanection with the
contracts of ultnz:luu that may be entered inte
by the petitioner in behdlf of Varsity Mills, Inc.

From snother viewpoint, the indivisibility eof
the performance of the obligetion of the parties may
likewise be taken in relation te the censlderation
thereof 38 to trest the contract as indivisible. Thus,
where the censideration giving rise to the exisience
of the contract is entire snd indivisible, the contrest
is indivisible.

*Pivisible and indivisible ebliga-
tions are not synonymous with divisible
guhﬁﬂmh contracts, The divisi-

ty or indivisibility of obligations
nhz te the prestation, the pessibi-

o impossibllity of tial 5=
33!.-. Cn the other n-nﬁf" ﬁ-thgr" B
r- is entire or severable depends

1 upon the consideration, not
-mnhjnt,, uhen the censidarsiien
-and single, the contract must

be hald to be indivisible, so thet if

t
of such consideration is illegal,
&k consideration is o.nnﬂr da-
uamfmn;hh." (Vel, Ekgi;u
3&.-' 13 Ane” Jury 740
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- This test of Indivisibility of considerstion
odving rise to an indivisible contract applles equelly
to “l-luill contracts such a8 sale, as well as to
ﬂlttlctl Lwnhinq services as the case at bar,

_ "The guestlion of indivisibility is

U diffieult, and this difficulty has re-
sulted in a direct confliect of decisions.
'"The contract may ve edtire or severable,

, ‘o the circumstances oi its
icular case' it has been sald in speak-
of contracts of sale, 'and the cri-

texrion is to be found in the guestion whe-
~ ther the whole guantity--all eof the things
88 & whole==1s of the essence of the cone
tract, If it appears thet the purpose was
to take the whole oxr none, then the con-
tract would be mtiu; otl.\m:lu. it would
h m-l.tto- TR 1 41 will . L |

S gac p. 9674 ¢iting:
PR, .. oo . B ;.1!‘1.:;:“;.??{5 At sea)’
mmOGurhg supplisd.) |
. In the prosent case, as we see It the considesa-
- dden 9 single, entire snd indivisible. Ais fer as
w Hills, Inc, is concerned, the property in ques~
tien must be sold or l.ni-d as suddivided lots, iintil
and unless the sale or lease of the property in ques-
. S4en 88 subdivided lots Ls effected, the Varsity Hils,
Ing.s s mot liskle te pay any compensation to peti=
tisner in eny forw &s the same is based on the procesd
dexived from the sale or lease thereof, Hence, the
mexe completion of the subdivision of the property In
question does not entitle the petitionmer to the come
pensation agreed and the same does not attach unlaess
and until & sale or lesse of 2 subdivided lot is first
offested. Neither will compensation be due the petle
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tioner for the sale or lease of the whole or part of the
property in question, unless the same be first subdi-
vided inte lots Ly petiticner, OVtated otherwlse, in
oxdexr that petitiocner would de entitled to conpensa-
tion under the leras of the coatract Exhibit "A" there
wust first be & subdivision of the nﬂplﬂr Lnto lﬁt‘l-
followed by & sale or lease of the same., Secause of
this “eneneess’ or indivisibility of the consideratioca
of the sontract Cxhibit "A", we are of the opinlon that
the activities of the ptutinnu of subdividing the
property or collecting mmu. which petitioner de=-
nominated "ects of *htﬁﬂttu" ere not in fect de-
tached, distinet, nor trenscendental to the brokerage
relationship created by -feresaid contragt, sut rather
asts which are merely incidental te the pricsery pur=
pose for which the agresment wes entered into,

This conclusion becomes wore algnificant and
Clear when we take inte account the legal rule appli-
cable to the relaticnship of petitioner and Vaxsity
Hills, Ine, ummmmmmwﬁn—
point, Under section 194 (s) eof the Natiosal Internal
Revenue Cede & "real estate broker® is defined thus:

*(s) 'Aesl estete broker® includes
person, other than 2 real estate sales-
a &8 hereinafter def whe for ancther,
for a l:puutin er in the mmm
wmmi buys or aﬂ

or solisits X
negotiates the purchase u
of real sstate or intereos o e

on real

"Mﬂ‘}:ﬁ!MHW

sale, purchase exchange
nmﬁsuﬂuuﬁumlu

ers Lo
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ccllects rent iron real estite ov ime
provements thereony l-‘l or shall be
suployed by or on Dehalf of the owner
or owners oi lets or other percels of
rea2l estats ot = stated saisry, on
comnission, or otherwise, to sell such
real esdate or any parts thereof in
lots or s, x x x x But the fors=-
going definitions do not include 2 per-
son who shall directly perform any of
the acts aforgsald vith referente to his

own mﬂ{.lwhlﬂ such scts are par~
formed in the reyulsr courss of or 28
an incident to the management of such

mz nor shall they apply to per-
sons ac pursuant to a duly executed
powsr of attorney from the owner suth-

:h:hg final consummation by performance
8 contract conveylng real estate by

sale, mortgege or lesse; x x x *

We find that the herein petitioner clesrly falls within
the definitien. OUn behalf of Varsity Kills, Inc,, the
petitioner J, ¥, Tunur:t Co,s Ine, undertook to
develop 2 subdivision out of the fermer's property

and tojromote sales of lots therein for compensation,
In connection therewith the petitioner under the cone
tract Exhibit "A" was te advertise the sele of the lots
(pam, 11}, and to execute contreets to effect the sale
or lease of the lots having been granted power and
authority to make such contracts with power to cancel
said contracts (par, 4),

However, patiiioner seeks exclusien from the
above definition of & real estate broker and Invokes
the provise that the saue does not “"apply to persons
Seting pursuant to @ duly executed power of attorney
from the cwner autherizing finel coasumnation by pere
formance of & contract conveyihg real estate by sele,
nortgage or lease.” [his contention is without merit,
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The exsaption of those persons duly previded with s
powesr of attorney refers saly te those msm acting
pursusnt to such power authorizing finsl censummation
by performance of a contrect eonveying real estste

By sale, mortgage or lease 33 distinguished frew pe-

“Such & construction of the set, how-
over is not = reasenable one, It would
ﬂldm the act imwvelid, but, even
aot do this, it woudd tically
render it ineffective, since ss has been
said, broker ¢cuid secure escape from
its s merely by being capéful teo
uui -um Nthi!.'itf in

MM; for h an agent
is wueh more then & broker, and there is
ms-ummtrmt-m

Pmmumumrl.

Riley v. Chambers, (Cal), 185 Pac 5%, &8

418), : )

There 18 indeed » substantial éistlnction between
the phases of the generation and perfectiion of a con~
trest on the one hand and thet of consumsation on the
other, ¥hile the former includes the prelisinary steps
of negotiation and the birth of a jJuridical relation,
the latter refers te the performsnce and execution of
the prestations derived froam the contract (see 3 Casten,
Derecho Civil Espafol, 7Tth Bd, p, 379=380), ]

e that es £t may, the tar lerein laposed is net
by reason alone of the act of petitioner in executing

ﬁmdﬁ&-mm"hum-!
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acts u behalf of smother for cmutm. of sell~

h] or leasing, offering to sell cr lease, solicis~

ing hr prospective pur:hnnru. negotisting the sale ox *
lesse or sellecting rents of real estate (see sec. 195, |
National Internal Revenue Code) belonglag Lo Vacsity

Hills, Ine.

J/ Sinse pstitioner’s “scts of sdainistratica®
seo~called under bdreokerage contract Exhibit "A¥, were
ingidental teo or intimately linked with and did ia faect
form part of petitioner's negessery cbligations te ef~
fect the sale of tuh:lliﬂ.d-d lots as 2 breker under the
terms of sald agreement, such incldental acts should
not be given a distinef and difforent trestment from
the prinedpel acts. Mence, whatever smount petitionsr
w;iu‘ as ecompensation for the serviges rendered oy
it, by virtue of the contract of brokerege EAxhinit "A*
‘may be M? considered part of the “gross eoupen~
M subject to brekers parcentage tax ilmpesed by
section 195 of the Tax Code, |

Inassuch a3 the law uses the tera "gross come
ponsation® and that the payments made by Varsity iillls,
h. were made to compensate {he services of petitioner
taken ia its entirety, we belleve that say sad all
amounts recsived by petitiener pursuant to the con=-
tract Exhibit *1%, ldlﬂ.!uu designated n\'mmum-
tox's fee" or "salling commission”, fall within the
purview of “gross compensation® as provided fer by
sestion 195 of the Tax Code, and therefore subject

umcmmuxmmm}
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WHEREFLAS, the decision of the respondent lele

lecter of Internal fevenue demylag the petitieaer's

slain for refund of the ameunt of 7,024,064 1s hecedy

affirwed, and the petition fex review sheuld »e, ss

it is navebj, disulssed with cesis against petiticmer.
“U CROERBW .

mﬂ‘- l’hﬂiwiﬂl- ceptanber 29, 1956,

=

h‘lllmw
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