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This 1s an action instituted bv plaintiff for the
w of the amount of #17,051,14 allegedlv repre-
senting overpavment of mining taxes for the fourth
quarter of 1941, ’

On the basis of the oral and documentarv evidence
as well as the partial stipulation of facts (hereinafter
referred to as STIPULATION) presented bv the parties,

the facts established in this case are summarized here-

under, s
Flaintiff, Surigao Consolidated Mining Companv
("Surigao Co." for short), is a domestic corporation
with its principal office iIn the Citv.of Manila, Before
the outbreak of World War Il1, its principal office was
located in Iloile Citv, At that time, plaintiff was
operating its mining concessions in Mainit, Surigeo, As
it had filed its bond in accordance with the require-
ments of Section 245 of the National Internal Revenue
Code, Surigao Co. had been paving its ad valorem mining
taxes within twentv dave after the close of the corres-
ponding calendar quarter on the basis of the returns it
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bad filed of the alserals removed frem the iass during
seid ealendar sucrler. In each Sase ihe tax had been
eespuied on the basls of the serketl valae of e sinerels
deeiared by plsintiff in 1ts peturas, subjeet S0 an od-
Justwent that is saie by it wpon resel . t of the smwmitor
sarke§ volewo of tie minerals alsws the cerves oading si-
Fidlippines and the United dtates (Dos Sosiion 246, fax
Codo)o

we to the outbresk of werld wer 1, suriges Coc
lost conteet with i%s wdoss Lo safnis, Saris,o and due
o she laek o commmalesijon i iransportation, i%
fadled to recelve the production reporis from i%s ulaes
sorpsspondin: 1o the last guarter of i9%l. However, in
erder te gveld inewrring pemslties providsd for by law
for late payment of takes; plalatiff euused o e pald
to or deposited with (thds is dlsputed) the J4%y Trem=
surer of iloile on Jammary 19, 192 the sum af #27,900.00
whieh was soversd Ly (hesk Jo. 601627 of sven dale
dPawn afaingt the surres: seeouat depesit ef plaiatirs
iletle (Zxbidit "F=i¥; ppo AP)cdPeg CFA ¥oSo)e The
ehwey was asde paryascie Lo the JlLy (ressurer awnd on

"Wh!ﬂﬁﬁ“

Ww

nﬁuh nﬂuss)ﬁu
nmmnm“tmuwkmm

- )
393 26 j;




e e e e e R, L L

SIVEL Giss B0o MPPO
| o

spioars ihe metetisn; "Foumlb2piht ad tie Andarsement
of e ALy Iresserer uade by and wpom the signsiwre of
targarite O, retais, tasbier, indersisg in beiall of
tie City Tressurer (see ImABit "F", lepesitien of kare
garita bretaliag “Fol® and "Fol®) ppo AT3-ATH, CIA 50B.g
dxho $y Soly po 38, BIA FORop o § and Gedp ppo 1 and
B, Cla Peto) Ihe netation "FeudbIide" sepreseats the
muaber of the offleial receipl issued iy the Gliy Ireas
sarer 0 accBowledge reveipl of tle sheer., Thir eieek
was doposl ted with the Fuilippine satiensl Peny (Ileilo
Epaneh! te the asevunt and credit of e ollo Uity
ireasurer and bears Lhe atemp of tie bhosk ol Lhe face
aud the basx thereof, |

im becember 23, 19%5, pleictiff filed its g yalupsa
tax returas for the Mih quarter of 191 indlesting theree
in its sining ten liasility of #43,586.5% (Far. 1 and
Ammex *i"; stipuletion; dxbe “i° smd "Iy po 408 BIx
Feds)o Un this ascunt declared as 1%s Sax llaslifty,
durigee Ce. stated ia seld retura the applieaiion of the
aforesaid ¥2P, 0ui.00 leaving sn unpald balenve of
FUb 6.5 a8 “tax dus subject o revisien", in Febo
suary 27, 1985, plaiatif? filed en asended gd ¥elopen
quarter of 19%1 indieeting an gd Naloges »ining bex
of ¥37,009.00 (par. 1 and Anmexes B, and ¢, stiguletiong
Exhibits "P" amd “2%, ppe LE8-106, Hit veeord). ¥ith
this declaration or return; plaistiff atteched = late
tor dated Pebruary 26, 1986, whieh in turn wos accos-
pasled by Cilsv Cheek Ne. Ul1762 ia the sum of
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PR6,289,08, fhis Jact naced sum was the floal paymeni of
snid 1AsbAlity of FiF 189,70 & ter dedusting from the late
toy sus the PE7J,000.00 referr<d Lo abeve, This payoent
of FR8:,089.00 L3 eovered by offfelsl reselipt oo J-HR7WFE
dated Pobimary 27, 196 (G-hibdt BeRy po 172, C14 ree. ).
Although the copies of the receipts respeeiivel, severing
the nald sum of FRY,000,00 deliversd on Jamwary 19, 1942
and Gbst of PO 189,00 delivered en Febgusry 27, 194
wore a6t preseated by  plaintiff o this Courtd; the
saae ®oving beenm lest, delfentent Lovever, does not dise
pute the reselijt of seld esountic

Gn leptenber ib, LykG, pleintiff flled a stalement
of sfjestannt: dated _eptesver 13, 19%d accospasied iy
0 letter @sted Septewber 19, 19% requesting the sefand
of the sus of #16,107,87 (amnex *5° amd "5 stipulstien,
Sxbidit “U" and YCel"; ppo L7818, RIN $0e.)o Ia ance
ther letter deted Cetober 1. 19%6 reseived by defendamt
on Geteber 1%, 1%%é, pilaintiff presente! asolier atale-

ment of sdjustoent and al ihe same tise mamifasting

that its elais for Pefund of alleged overpeld miaing

Saxes for the fourth guarter of 19%) bas twen reduced Lo
only PiT, 356,01 (anmemes *I™ and °C", Stiyulation, pp. 178-
APP, BIR 308.)c Pinslly, in o Quird letter Suted Hareh 3,
1557 end yeeelved by dsfendent os Vaweb §, 1947, pladntill
indicated & furthur reductlom of ite refund clsis to the
sucunt of Pi7,05).ih {samex *¥*, Stipulstion; Exhibit "L",
Bo 173, BIA mes.). iones; on the basis of tha aforementioned
statesents of adjustsent, plaintiffic refund slels may be
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Total Sum of BOfung ClaSa « - « o o o= 02,0804

In view of the failwre ef defendant o refund the
emount elaimed for, S=Pigee Ge. flled » complaint against
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the former in the “ourt of First Instance of iianila on
February 26, 1948, This was subsequently substituted by
an awended complaint on July 12, 1951. After issues had
been Jolned by the flling of defendznt's amendeu answer,
defendant ralsed the 1ssue of the jurisdiction of the
Court of First Instance. Imaving found that it nad no
Jurisdiction to try the case, the sald court ordered the
complaint dismissed, From the said order, plaintiff ap-
pealed to the supreme Court, The latter Iribunel in its
decision of warch 5, 1954+ in G.k. do. L=5692 (sorsogon
-onsclidated mining Co, vs, Collector of [nternal rievenue)
reversed the order of dlsmissal and returned the records -
of the case to the court of origin for further yroceedings.
However, pursuant to Section 22 of iepublic act do. 1125,
this case was 1rewandeu to this wourt for final disposition.

rhe 1ssues in this case may be summarized as follows :

1, whether or not in the light of section 306 of the
Tax Code this Jourt has Jurisdiction to determine plaine
tiff?'s refund claim for taxes alleged to have bcan 1lle
legally or erroneously collacted by defendant; and

2., shether or not plaintiff 1s entitled on the
merits to the refund of the alore-mentioned taxes paid.

Aelative to the first question of Jurisdietion,
in order that a taxpayer is entitled to a refund of taxes,
the taxpayer must inatitute the action in accorda.ace with
vection 306 of the Natlonal lnternal sevenue Code which

is guoted hereunder:

'IL FLVI 3%. ;EQQOVBI; U* t% gl -
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Un the latter fact as regards the date of the institution
of the sult, we belleve, there has been a mere oversight
of defendant, The stipulation of facts expressly indi-
cates that the sult was instituted in the Court of Pirst
Instance on February 26, 1948 and the stamp appearing on
the first page of the original complaint (Exhibit 6, p. 1,
CiA record) clearly indicates that the suit was filed and
instituted on Fepruary 26, 1948, Hence, we shall proceed
to consider vhether or not the #27,000.00 delivered by

plaintiff to defendant on January 19, 1942 was a pay-
went of the tax on sald date within the purview of sald
secilon 3006,

It is to be noted that as of January 19, 1942, plaine
tilf was wot in a position to ascertala 1ts tax llability
and that the primary purpose ef plaintiff in the transfer
or delivery of the sald sum of r27,000.00 by Surigao Cos
to defendant (thru his deputy the City Treasurer of Ileilo)
was Lo prevent the imposition of penelties for the delin-
guencey of its wining tax should the liabllity thereof be
subsequently ascertained, loreover, the "payment" was
made on the gd valorgs tax which was merely an estimate
and therefors mbjeet to "adjustuent to be made when oire
cumstances allow it",

In the instant case, the 11abllity for the gi ¥alores
mining tax is based upon a return filed by the taxpayer
stating the value of the mineral products extracted and
Nmmuﬁéhauumm tax, There being
no return filed on Jenuary 19, 19%2, plaintiff's tax lia-
bility was mot yet defined at the time the transfer of
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fands was Glfseted. ese, by Gramnfer or povmont (Iin
tho snilesry conen) theveel was 2orcly es ad Jaterin
shomid Sho predustion vepedis fyen ploinGiff’o mimse Bo
sebooguently ebtoines and it tax lioddldty peepesly do-
tarminog, Taus, by the tvesceetion of Jasvery 1§, 2003,
the tarpayer 454 mol dloehevge what L6 deemed its dofinite
24aRility, nep poy ono that &3 snsessed oF Aossrtaed by
dafondant. In & sitwstion iike Ghis whose the status eof
the satse saamet be fiaclly detesminsd At the %imy tosncee-
sedure prevify that ths osgust Feesived ke sat wp a8 do-
ferod sroaits snd shall "pORteno sf Who Natwre o . o of
sugpetss sfeounts e o adluetod whem the propsr 4ise Tew
aoiilng seenssasy sdjustesnt esuwos ev; whom Sho tres ssture
or stetms «f v Svamicetion Lo Theally keown.® This yoe-
cedure weald indlwde pwsh “pegenal Wy Gospayors fer SOmoe,
fose, and other dues which eanmed Tfor walid ressemn, ke
dobiiad &t ones be Sho PrORSGr rOvOLNS SARUAE . o o &% bhe
tine thay ere rooeived® (oo Sseiienc 106 and MO0, Someal
of instrestien: te Trescwrers by tho mdites Gomspal, 1919
ofo; end A9FS (FO¥i 0do).  Jush spoelal sesponoe asssunt
Be assosgmont Ls Shea culotomilsg sgalect the Saxpoyer,
fer s im this enss; tho asesssment vowld suly oriss whon
s seturs is flled by the daspayor in %o cherester of a
self-cacoscesnt thorael sr sa sssesseent (imitial or de-
fislensy socesomest) L2 nade by the gowsrmesad. Memoy
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seceivod undoy thetd ¢iveumetangss sad In those epgcial
SuopenRce Oscounds 10 hold met se tames puld or dulv col-
lscsof Zut o8 & mods Lo answer Ter the pswment of taxes
thozoefter Teund Co by dse, Thit vicw finds suppert in
tho sase ef Rosonmon v, United Stotes (184B, 323 u.S,
@8, 89 L. Eé. 939) Snweiving subetentialle qm&q ¢ir-
cumstonses as the cose st bar. In that eass, & pevsent
on aseount &f an ertimsted tan prise te (k8 sutessasni,
sado for the purpose of aveiding somalties and intorest
oad hold dn & swaponse escount o the cpodit of the tan-
povOyp ganding acscsemend of the tax was held not 1o be
& powmsat s o conlempleted dv the ststutes provisiss
vhish goguires clajus for refund to be pressnted within
Mm-(hmm,memimumenm
mont of the Uor. | 5
mmmeumv at
wher

an Dossmbar 29
gmtmwﬂ to the cahﬂtu
wm This lm @ rur

mmuuu&mu.
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did not 'd whet
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naturo of :mbmdfam”mt“
tmuurz after found £ be due, = 2 x

on & -'
net be t5 bar sult bv the ¢
for its rotention. It will not de

B ot et foners B Severe

Mnt.® (HosenDRawvs, U.6. guprs at 662, 540)

It would have probably besh & Strongar srguasnt
(oo ore met nesessszilv holdiag se) te msintsin thet
the pavaont ¢f the tax in tho sus of ¥27.000.00 wes
doamed mads on Decamber 28, 1945 when plaiatiff Ltsolf
hod doolawed, fiusd nod detszminsd its siniag tex Lisc
bilige bv the filing of its zeturn snd waalfestod ap-
plisetion thepcen of said $27.000.00, Hewsver, we docm
£t unnecessary do acke s finding in thot soopest, fer
s oill be homcoftor sheum %o bo metowisl in this eass,
we aro sonfreated bv » vitusiien chexo the tox was net
mado in & singic and Tull pavasnt wether In installmgngs,

Koneo, ewen csowming apayende that tho sum of
#87,000.00 was patd on Jonuwesv 19, 1242, thet fiot sleno
did aet kv Itoclf etext tho suaming of the two-vour poried
peoteribod by Scation 306 of the Tax Cede within whish =
eloim foxr refund mev e Lnstituted. Fey in this ssso,
the eatizre tex lisbility of plaintiff as doclavred by it
wos in tho tedal sum of $37,189.00 and the second eox
finel poveent thereef in the sum of 210,189.00 was made

La3
)
“ad
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oo Pehpuory 2V, 1896, Fellcning tho waifewm destrine

in Amapfeen Jurisdizeisnc, wo hewe Rhold thot “chea the
ton is §0ié in fnotallmondo, tho peceesiptive giried

of twe voape peevidod in Seeilen 206 of the Rovomse
Goda should Bo ssentod fron tho dote of Fiaal Poveonto®
{ Pedote vo. Cellostas, C.T-A. Cooo Ne. 77, Dosomber 29,
1988.) Ao we had thope otodod, this swlo pretecds from
the Shoery Shot 4n Gestomplation of tam lsoo, “thewe i
ne poveon} entdl tho whels er ondimo tax AiobAlSte 2o
sorplistoly peid®, Theo, & povacnt of & popt ev 2 poslien
thopoof connet opaxots e otagt the somsomscwant of th
okstuto of lisddstlan0n. In thisc segoed, tho seed “tan®
otsted i Sesafen 300 of our Intemnal Revenug Cedo wolows
te the Ontire tan ond et 0 pexiien thoroef and the Pow=
monte of tho tap iavelving clsimes fer refund gufows e
tha 4830 when eil tho tones wege peoid znd net when @
pastion thersef was peid (see Friote et 2} ve. Cellsctes
of Intesnal Rowomwe, SURER, ©iting ceses of Clork wn.
U, 60 7 2¢ VI8, 94 ALR 973, sort. don. 298 WS, 3695 AS,
Kxioder Ceo 0, U.B, 1939, 30 P, Supp. T35 HLlle ve. Wb,
80 F 94 302 snd (1008) 55 F 3¢ 2001 dvewn vo. US. 8 F
Supp. 860, $63). The abevs Tule oppesee Ge have boon sen-
olstontlv epplicd in cevamsl mu&mswm
8itod esecr whish Lmvolwod subetentioliv similer ew omale-
goue clireusstonses os ShG coee ot bow (Uniem Tsuwot Ce. v
UsBop, 3939, 70 F 3d 620 somt, dom. 390 US., B8y UB, v
Hopesn, 1000, TT F 24 800 Masw v, U8, 1837, 20 F Supp
B4y Beown v. US. 19493, 46 F. Suwp 903).

363 307
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rance, apol-lng the foreycing dogtrine to the
iastent case Inscfer <& It ovlexe RO ths alifay tax
for the foseth quorter of (981, the f11l1ny of the clala
far pefund of Sucr tax on vepteaer M, Lié mad the
Institution of chis setion wn séurudry &b, ided wemn
woll within the twc--eidr pericd coeunting ircs rearuar
27, 1346 wnen the {193l powe .t eas @hEGe. ~SeOVEr, UROD
4 close serulin- of plaintifi’s cizim for reafund, e
acee tnat there §6 Aleo inuluaec thesetln the wuw of
2 285,64 whicn ektualle rapggeenias vite dllesed overpe -«
vent of wining taxss corresponding to the thire querter
ot 1] which tax had oeen paid unter Fiigis] lscelpt
Hoe ~=142870 vatea Xtouer 1B, iJ81 (e8¢ ‘nnex "A%, Ltie
pulationg Lahiolts 5 ano JleA, p. 183, 3ld rec.). It
rCones apparent that thia particular portian of the
refunc claim is not covered within the nasaenl wmade of
revruar~ 27, 1346, ‘ccordingls, the sction for the re-
caver thereat shoald tave Hee. drought witrin twe -exrs
from ctover ib, 194], ~fter ailowmin, plaintiff tiw
penefits ,reanted ov Lommonwsalth ‘et do. 777, that two-
wear.perivd expired on Jamwarw 11, 17 and egcaxdingl.
4 suit mstlt;xud after thet mcrfiod tor the recaver: of
2816 taxes could we lusnjer be mde. sa are thefufare of
the opinlon and sv nole thet exgnpt Lnsaiar oy Lt refers
to the »aid sum of - 2¢u.6l covearin. silesoed sverpirrent
af taxes tor the thaled quartsar af 1741, tha presont sctlan
for the refund 4t mintng texes whicsh s m tha sur of

r1&,T6%9,%3, GOEI'QQPW‘:;L'I'J to L9e fowrth uacker of Lpal

o
L
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#88 filed seasonaolv within the purview of ..ection Kb
of the fax vode and accoerdinilvy (8 within the jurisdic-
tion ot trnigs Court to deierwine.
4@ shald taerefere proceed o coOnsidsr tne Lssua
an the aarits, l.e. woetler or nolb Surtjeo wo, 16 en-
titlad ¢ the retfund of tne taxes it nae aitegedl-
sverpaid., A% creviousle discusssd, ine retund €laixn
IVEr WRIGH TtNAS LOurt nas jurisdisclon Lo conslder i3
limired to the lasi viwew (3) iteaw jiven in ouy sun-
wary gt H;tﬂ. ag snall Jaxe op 9.¢h Ltten separatel--.
=A88® 3, . s1R.. ' 0r alicgec yrXONEQUS Or W U, &Y
o Luavyon ol BOYLel Progycis. = jursuant to cecrion Mo
of tne Lax ~Oouw | QUOLEU Lurza;, tne CONPULILIN Q1 plsine
tift's Alhing Lex O Lim .ouprih guarter a2 lysi
23%€9 un L kel valy® of the wingrels extiracrec ovr
“EICes trom Lt dinws which At hag deciazes 3.;1 L xe=-
terns (86 KxMniuits 3 wid &, LP. iBbelre, 2in xMc.) /e
a3 otipulationj. ~uPiydu L. PRLC LiLe tax in sccoreancs
with suth dec arailon, Jutl New sfexy LU recuver AR s
0t Jild, i 83 Alieyed overpaa.ent Liww.: <X isiny frue
the sdjust & * or Currctiion 01 the LZeXKkel velus 01 the
slrerals es deuvlaretw In e8fd ceturns. inis corzectl..

or sdjustwent is slie ediv “acr Lw LONIGI® wilis the vilues

sotained Ltron tiw Umelier COLLIAs recuwived 1row pluintiff's

coensijgnees in b .rited SLeles, ditar coaueting Lis COr-
responding &Ctuc. Meuii ILeightl 800 wibulf&nute 8liuwed ov
section &t of Lne .wvedun Ledk. < or thls juriose, plaine
tift sussities 16 . Lateverts of -djuatmeas (onnex "0"),

~tipulation, more pearticulerl ivess € tu 1l wnclusive

36!
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thereof) which puzports to show such overpsvaents.
Vader the return filed for the mining tawxes (An-
nexes “A* and *b", Stipulation) Surigae Co. determined
its own tax lisbilit~. These were accepted and becane
in effect the dsssssmant of sald tawes bv defendant,
more S0 bDecsuse the tax thereon hes sctuallv been peid,
ience, when & suit Is instituted for the recoverv of
the pavaent of the tax or any portion thereef as hsving
been illegallv ox exponecuslv collected, the bSurden (9
upoa the taxpaver to establish the facts which show:
the lllegalitv of the tax or that the determination
thezeof is in facé erroneout. (Compaiia Generazl de le=-
beces vs. Collecter, 1929, 279 s 306 aff'g S1 Fhil. 104y
Stone v. shite, 1937, 01 V.S, 232y Helwering ve. Tavier,
1935, 293 Us B07; Lewis v, Rewnalds, 1932, 264 U.s,. 2814
Hovoapk v, U, 1954, 216 F 2d 164y US, v, Merris, 1954,
206 ¥ 2d €305 Harcosis v. Savth, 1951, 187 ¥ 24 228,)
This dectrine tppesrs to be settled law. Thus, in this :
€ase, SUrigeo .o, uust show that 1t 410 #ot owe the monev
which it paid snd which it seeks to recover or that evepv
pese it recovers 18 uajustly withheld, It was sound to
prodace the vest avidence availavle to explain the ervoxs
or inaccuracies in the values previcusl: declared, such
proef Deing necessarv to show that the tax was overpaid,

 dn this respect, we cbserve that plaintiff hes falled to

present the alleged smelter returns obtained from its
consigneas of the ainerals iavolvea or sueh other compe-
tent evidence so that we mav sscertslin the true facts of
the case. These returns were available te plaintiff and
366 33°
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it could have prasented the 34w to support the alle~
yiittons containea in the .tatement of . djustasnts re-
Iative thereto. The fact that plaintifi has f2iled to
oreasent these recoras gives rise to inference that the
evidence If presenled would se <dverssd to Lt (par. e,
seC, 69, Mule 123 of the RAulee of court)., nd ssuaii,
thet thev were nNot 80, we cannut speculete o that {inde
ing. It mav ve sryuea that d.l.H. i1evenus *gent «olses
+8n Sgustin, who was _,caz . er pw ol.intiff, conflrued
thet he hed lavestigated plaintiff's recorcs. #He »erel-
testifioed generally tnat the oouxs af Surigds we,.
tellv with the exnloits {statenents of adjustment;,
»nile he also testiftiec hsving sxaaines the saelter
roturns, He Ji1d not testlf~ that the corrsclied values
sappearing Ln the atetesents of sdjustaant syreed with
8216 sesliter returns, The next part of nis testixor-
w&s contined to the explanation 2f the alle ed reveo v
procedurs of aaxin, ascjustaents [he eneral statsaents

bv plajintiff's sitaesses 58 re,sras the dlleyed
trve markel values of the ainerals cennot, welisve,
Je sdeqiate 088l to Justifw a finding that tners nas
Jeen aadcvin the vaiass previeusl- geclirea which
reguired sdjustamts, Jonseguantl-, are of the opl-
nion and 5o hold that, plaintili®s cloix for the refunc
of the salid 28 Plé. 2 s &llegec overpaid alning
tax {8 NOt marituricus and lp trerafore denied,

[ £ J ) ] V&L ] )]

adaglol CEPCUnte 4288 Al saciall o = INe SeConc fiex
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souGht to ove refunded i1s the su. of 71,191.46, allejedl~
overpaic¢ aining tax paid in mineral products which were
rescved irox plaintiff®es aines on Jscasver 2, 1941, st
which were allegedl- lost in transiti on «Cceunt of ope-
ratlons in ~orld «ar II, That tne zinerals in cuestion
wore oxtracted and proaguced from plaintiff's zines i»
a0t denied. Jur plaintiff has not presented evidence
to show that the s ue wire in fact lost, that is, the
tise, place, nner and clrcumstances of their loss. ~11
that we have sefore us bsre the LenaRdl INC UNCIATTOLOTUL 2w
stateqsnts vade bv the oiflcers of curlyae Co, thst tha
se«0 were lost in tranalt on sccaunt of the war operu-
tions. Jut it 1s to e .oted that these are sile-
tions of trne sitnzeses who did not nave personil snow-
ledye of the cizcumstinces which jave rise to the loss
aNC conseuently wo cannotl aaxe 8 finding in thst respect.
' DWRVEX, assualng i uw. oo that thers w»as in
fagt sucrh jloss f(n franslit, oaiieve that urigse Co,.
nés no lawful casis to the refund of the taxes pald on
saiad ainarals, [(he lisbilit- of the -urijae Co, for the
iineraels it axtracted or produced iros 1ts aines is Jo-
vernec ov cectivns 263 ang 241 of the Katlonsl internal

wyanue ode, whict we gquote hereunder

20 4SRwse™ . nu Jxllecges 1w tho BCTWDE
aTaey Viede 1T . & ofiliadl Lauds uubipat Of
Ll aRRI ¢ ul L40F 2 TUucLs outrocted o
garosed 1o il +ineral iasus, ol cuvorou
g aRdse, .1 ¢ valore. ' x, peviule to tho
+2ilect.r ' nternal everuax, as {;llioua,
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ot at v 30 Al walupe: Laxg%, 4% Lhe CAGE
wly J9y Suddd 90 dae O jwOvaGle uwion LI
rosoval ¥ L Wimresl sl L LD L2
svwtaat~ wherd iagd, LHaavel, Lt output
4 thae wine ake e ro dva Fer i sl 1 alite.
watitout Lhe LLopdwaant 2t duel fovalties vr
a valoron tax»d *f *nn {@ss v, vner, O
eRerdtor Sheld 1140 BGAY AN Tae 10Fa andg
wount e Wittt cuet suretles aw vne Loilec-
Low wl .Atorndy Aevehiue RAZOGULED, LONULle-
Lissed gmon e meea0ni of Ut 1 05 3.0 .08

wh 4 veaugea Leaes, L0 whicn case, 1t shaiy
oo L0 Jdur e af pvers  ceg8or, orep, O JU0-
Fabor wi & Line 1o 08¢ & .fJe and (onpliote
geturn in aunliuate o G, us Pty daxt
Tab weanitale NG LHO eCtuds aGZual valusg 21
touw 2t e 91 his alme © se0ld JaTray )3C
vulduudy _warter end pa- the ro-olties or

nd valoron tanos due theredn = il 1 jssnt .
Gu cw 0lABE the Close wi sdia quariorn.

in cise rovaltios or «4¢ veidres
towoo are not cofd within the o ud Dres-
vE vl 490VE, LaOTU Dhasl e 40udue LhHePEtO
a ghrehar o of tweart =1 ' par centus, haIw
B ausol IT JTomueddiuntt Cotulns o8 Wede, Lhoro
shall MGOL Pe YR proeS,t op PY 8O VZAOIE
Laes 8 odBeldEy0 @ JitEer pur Contuw 28
Lioir omount.,  The surchdr o $0 & det shill
W8 w el Ead L Lhe BALE LLONQD G 48 part
of the cowaltioe o ad walonrvr - taxes, & the
wahe il B,

/lt Wil wv cuserved I1rod Liwe S10recityed SEeCLLION o4y
Lhel (Pe tux IS coseBeed ANMY COLLOCTEU ON . o o+

ILHERELS UI ALNErPL SEVUMCLS wA Ldb ¥ Wi . fsLdL B

s = s o Liuci. he Lex Lidwility devruvs 10w Lhe
el B0 NeTRLS AXe [a.l-ooige 30 Lot gwgise d=
thougl 18 is Lrue tpat uncer Sectlion L&5, Lhe tox 1w
"W AGS pAvduie SPOR LR reduval 0f L wlnerst proe
ﬁuﬁt; 14 Lu# idCallitv whele nlned” or in 4 cése wiere
¢ Jonu 1S filew wilaln tweniv devws O1Ler Lhwe Cluse af
L. arter, such Lise 18 fixeu soiele to cetersine de-

liaquenc~ ot ine Laxpa-war Jut Lol Lthe (ime when the lis-
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condones the unpsid texes., <owherw in said ‘ct aoes

it provide for the refunc of the 26 val.r, ; téxes ale
readv paid, [he condon2tion of & tax lisoilit~ is
squivalent to and is in the nature of & tax gxemptlion
and we cannol extend its provisions for the purpose of
sranting pleintiff & refund of the texes it has alreso-
patd. wenseguently, we dre of the opinton and su hold
tnat wurigao wo. 18 not entitled to the retung of the
s2¢ of ¥1,191.46 allegedl representiny the taxes paid
ofn ite aineral]l products which were lust in traaslt sfter
remdval iroa Lbs alnes,

whfde of Lhe sus 2L 1$.029.87 Rére 20 ALN8ERL%
- + 1 - . = Ihe alnerals ar mineral
products «ereln involved hau & wmeérxet value of » 237,84 .89
(2 256,1%3.76 less the adjustaent of r18,309.07). Flain=-
titf hac alreasd+ paid tha tax thereon, st alleyoed that
3ald ninerals have uuen lost in the alnse prior to its
reaoval thereiron ana it 1s entitied to the refung of
tie Laxss pald,

#@ are dgdln contronited with tha case wimre plaine
tiff nas, to our mind, failed to present adequats evidence
to prove such loss, The evicence if st all, 1s marel-
lizited to the yener2l]l and incurrovoratec staiasencs of
platntiff®s officers that the wers losi in Lthe ajnes.
these (estimonies cannot oe tawen 9n thelr full face valuse,
espec isllv veciuse thew hdd no ‘prec  supervision over the
handling of such ainerals at the tiue of the alleyed loss,
aer 3f the persaonsd in charge of the ainerils at trat time,

such less nad these off lcers nave perpssnal knowleaye of
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the loss, vunder the circumstances, we cannot make the
finding that the minerals were in fact lost,

However, even assuming ar ueau. that the ainerals
were in fact lost, that circunstance alone does not of
itself entitle plaintift an exenmption frou the tax thereon.
~8 discussed earlier, under said wection 243.‘tne lispi-
litv of wurigac Co, for the mining ad valopre . tax accruec
from the nowment the nineral had »2een extractedu or produced
fron the mnines. vonsequentlv, the loss thereof subsecquent
to the extraction or production of such aines did not re-
lieve plaintiff of liabilitv for the ad vajore: tax on the
sinerals in question. | It followsthat the refund clazim of
sald taxes in the amount of 14,659.B7 1is not neritorious
and we sv hold accordingl-,

Dv view OF I'he FOREGUIWG LunoIEnATIuno, and finding
that detendant had lawfull: collected from plaintiff the
sua of . 37,189.00 as mining ag vdiore : tax due from the
latter for the fourth quarter of 1941, the complaint of
plaintiff for the recover- of the suu of +17,051.14 as
alleged overpaid fax shouia be as it is hereb+ dismnissed
for lack of werit, with costs ayainst plaintiff.,

al) unberbls, .

Maﬂlla. Julew 16. 1958,
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