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DECISION

rFetition broucht by Bayer Pharmaceuticals,
Inc., to review a doc}sion.of res;cndent Commis-
sioner of Inte;nal Revenue dated Snpfamher 17,
1976 holding it liable for deficiency withhclding
tax-at=scurce for_the year 1972 in the total
amcunt of P36,834,73, inclusive of interest and
259 sﬁrcharge. The basis of the &oficicncy as~
sessment is the failure of Bayer Pharmaceuticals,
Inc., to deduct, withhold, and pay iho correspond-
ing withhc;ding tax on the amount of royalties
due to a non-resident foreign corporigion.

The petition recitei. and the answer thereto
admits, that petiticner iz a domeatic corporaticon
organized under the law; of the Philiﬁpines. with
offices at 622~éhaw Boulevard, Mandaluyong, Rizal.
Petitioner is engaged in the businasn; ancng

others, of manufacturing, prccessing, buying,
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selling, and, in general, dealing in all kinds
of chemical, medicinal, phnrnaceuticil and bio~
logical products. Sometime in 1966, petiticner
and Bayer Akticngo-ellschaft. leverkusen Bayer-
merk (hereinafter referred to as Bayer), a non-
resident foreign corporutlon, entered into an
aqroément whereby petitioner was granted by Bayer
the right to manufacture certain pharmaéoutical
products from active ingrm:ienti of Bayer, in
accordance with Bayer's prescriptions, and to
sell such products under the tradimirhs registered
in the Fhilippines in Bayer's name., In ccnside-
ration of auch‘fight. petitioner agfeed to pay
Bayer a royalty of 5% on the net sales proceeds
ot the licensed products, |

.Verification cf petitioner's books of aécuunts
and otﬁ.t related accounting records by an examiner
of res;cndent, relative to itg re ue-:'t for rr.-funl-ﬂ
of alleged overpaid income tax, disclosed that for
the year 1972, the amount of royalty due from pe-
titioner to Bayer pursuant to‘thc royalty agreement
amounted to P69,529.00, itemized as follows:

Royalty on pharmaceutical
products sold ~ = = = P55,561,00

Royalty on veterinary
products scold - - = - 508

Total Royalties - P69,529,00
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"It was also discovered that the said royal-
ties in the amocunt pf P69,525,00 had be.ﬁ set up
in the books and records of petitioner as 11-51-
lity and the same was claimed as deduction from
its gross income for 1972, And Bayer had likewise
issued a debit memo to petitioner for the royal-
tie..\ Accordingly, for failure of petitioner teo
withhold and pay the tax on the royalties, res-
pondent insued a deficiency assessment for
»36,834,.73 against petitioner through his demand
letter dated November 25, 1974, c&mputed as
followss |

1972

Royalties paid to non-resident foreign ‘
BOEPOEBRLION  , o s o & 4 » s 5 & o P 29

Ta» due th.r‘on @ @ B @3 ® & & 5 @& B ’2"335000
Add: 25% surcharge . « « » « « « « P 6,083,75
14% int, fr. 1«26=-73 to 1l-25-74 P 6,245,98

Compromise for failure to f£file
return and late payment . . P 170,00

Total amount due and collectible . . E36,834,.73

Petitioner, in a letter dated January 10, 1975,
contested the asses:=ment, arguing that it had nc
liability to withhold and pay the tax, since the
obligation to withhold and pay the tax arises
only ﬁpan actual payment or remjittance, In a .
letter-decision dated September 17, 1976, respon-

dent however reiterated the deficiency assesament
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for #36,834.73, inclusive of suiqharqe and inte-
rest, and demanded the payment thereof, contending
that the obligation to withhold and pay the tax
arises at the time of accrual of the royalties and
not at the time of actual remittance or payment
fhcreof.

Hence, the present recourse,

The lone questicn tendered fcr resclution
is whether cr not the cbligation’tn withhold and
pay income tax-at-source on tha‘rnyaltiea is upon
the accrual of the royalties or upon the actual
remittance or ﬁaym-nt thereof.

Petitioner maintains that there was no obli- /Dk’
gation to deduct, withhold, and pay the withhold-

" ing tax in 1972 since the royalties could not be

P

remitted due to Central Bank restrictions. 1In
submitting, however, that the lilbility to with-//fy
hold and pay the income tax withheld at source

erh royalty payments to a nén-residnnt foreign
corporation, like Bayer Akti&ngesellsch§§;ﬁkksver-'
kusen Bayermerk, is at the time of the gggfggghgf_~
said rayalties and not at the time uf’é;wvuftua;‘ ),
remittance or pnrntnt ‘therecf, respondent relies

e - R TE——————

mainly on Bureau o! Internal Revenue Ruling Mo, L 1
71-003, dated February 26, 1971, the pertinent

porticns of which are guoted as follows:
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“This refers to your letter dated
February 16, 1971 requesting a ruling as
to the basis of the withholding tax due

‘on film rentals cr royalties payable by
You to non-resident foreign film
corporations,

o x x b

“In your letter, ycu contended that
. the 35% withholding tax should be based
only on actually remittable amount under
Central Bank regulaticns and not on the
entire amount due and payable to the non-
resident foreign corporation. This con-
tention has no legal basis. , Withhclding
tax is not dependent on remittance of the
income payable to the non-resident foreign
. corporation but on accrual therecf., Such
being the case, although a portion of the
amcunt due to the ncn-resident foreign
corperation cannot be remitted on account
of Central Bank restrictions, the tax due
on saild portion should be deducted and
withheld as if there is no restriction.

‘Restricted funds. - In connection
with the restriction on the transfer '
of funds from U.:. to perscns in Nor-
way, Denmark, the Netherlands, Belgium,
Luxembourg and France, the tax should
be withheld in the same manner as if
no restriction existed. In custodian
accounts, the name of the foreign bank
or other foreign person should be en-
tered on the ownership certificate,
and an amended ownership certificate
filed as soon as the actual cowner is
disclosed.' (CCH, 1969, Vol, S, par.
4875.405)

"In view therecof, this Cffice believes
and so holds that the 35X withholding tax
should be deducted and withheld on the entire
amount ¢f film rentals or royalties payable
to the non-resident foreign film cor;orations
including that portion which, on account of
Central Bank restricticns, cannot as yet be
remitted abrcad,”
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As expressly stated therein, the Bureau of
Internal Revenue ruled that withholding tax is
not dependent on remittance of the income pay-
able to the non-resident foreign corporation
but on accrual thereof. And as such, although
the income cannot be remitted on account of Cen-
tral Bank restrictions, ﬁhc tax due thereon should
be deducted and withheld as if there is no
rgstriction.

The statute involved is Section 53(b) (2)
of the National Internal Revenue Codc.-the con-

trolling provisions of which reid as follows:

“sec. 53(b) (2) ggg-gggggigg foreign
orporations., - In the case of foreign
corporations subject to tax under this
Title, not engaged in trade or business
within the Philippines, there shall be
deducted and withheld at the source in the
same manner and upon the same items as is
provided in Subsection (b) (1) of this
section, x x x x, a tax egual to 35 per
cent therecf, This shall be returned and
paid in the same manner and subject to

the same conditions as provided in Section
54, x x x x"

And Section 53(b) (l) of the same Code per-
tinently provides: '

(b) Non-resident aliens and foreign
ggggggfggggg. - (1) Non-resident aliens. -
Every individual, corporation, partnership,
or assocliation, in whatever capacity
acting, including a lessee or mortgagor of
real or personal property, trustee acting
in any trust capacity, executor, adminis-
trator, receiver, conservator, fiduciary,

employer, and every officer or employee
of the Government of the Republic of the
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Philippines having the control, receipt,
custody, dispésal, or payment of interest
dividends, rents, royalties, salaries,
wages, premiums, annuities, compensation,
remunerations, emcluments, or other fixed
or determinable annual, periodical, or
casual gains, profits, and income, and
capital gains, of any non-resident alien
not engaged in trade or business within
the Philippines, shall (except in the
cases provided in sub-section (a) (1) of
this Section) deduct and withhold from
the annual, pericdical, or casual gains,
profits, and income, and capital gains, a
tax equal tc 30% thereof,

XXX XX

These proviasicns, by the way, were merely
imported and copled almost verbatim from similar
vithhcldiﬁg tax provisiocns of the United States
Revenue Code /Section 143(b)/. Accordingly, in
conscnance with settled rules of statutory cons-
truction, the interpretaticn they have received
in the United s5tates have authoritative effect
in the proper c@gstructian and interpretation
of our law,

: Thus, as correctly ncted by petitioner and
wﬁich is not disputed by respondent:

l. Iﬁ arriving at BIR Ruling Mo, ?1-903.
dated FPebruary 26, 1971, our Bureau of Internal
Revenue guoted as authority the excerpt of a
United States Internal Revenue 5Service ruling
which is found at par. 4875.405 of CCH, 1969,

Volume 5. It appears that the said U.S. ruling
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is actually Mimeograph Ru;inq No, 5075./wh1ch
was iscued by the Office of the Commissioner of
Internal Revenue, Washington, D.c., on July 8,
1940 and can be fcund at the Cumulative Bulletin
1940-2, ;t page 141,

2. The said Mimeograph Ruling No, 5075 has
been declared gbsolete by the United States In-
ternal Revenue Service itself in its Revenue
Ruling No, 70-293, (U.5. Internal Revenue Bul=-
letin No, 1970-23, dated June 8, 1970) It is
thus evident that in issuing its BIR ruling No.
71-003 on Pebruary 26, 1971, our own Bureau of
Internal Revenue has relied on a ﬁnited States
" Internal nevenue Service ruling that has alraady
been cverrnled, the same having been declared’
oblolote as of June , 1970,

\

3, Pollowing the decision of the United
States District Court in L.,D. Caulk Co, Vs,
Unitgg States, 1llé F. Supp. 835, rendered on NO-
vember 19, 1953, to the effect that eorporatién
whichihold licenses under patents owned by non-
resident aliens who as result of blocking proc-—
lamation were forbidd;n right to receive or dis-
pose of royalties was not bouhd to wiihhold tax

before payment of'royalties, the rule that is

° & .
now observed in the United States is that the’
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obligation to withhold and pay the tax is upen l

payment or remittance of the income to a non-re-

sident alies,
In the L,D, Caulk Co. case, where the factual

setting, law. involved and issue litigated are
practicaily on all fours with the case at bar,
plaintiff, a Delaware corporation,. held licenses
ﬁnd.r patents owned by two ncn-resident aliens,
Robert Doge and Emmanuel de Trey. Both patentees
were Swiss. Under the iicenling agreements, plaine
tiff obligated itself to pay royalties to Doge.
and de Trey. In its treatment of the impact of
royalties on its operaticns, plaintiff, adhering
to the accrual method of accounting, entered net
royalties and withheld taxes as accrued liabili-
ties of 1941 and 1942, the periods involved in
the case. Thus, 1941 and 1942 royalties and
taxes were set up as accounts payable on plain-
tif;;s boocks and as part of its cost of doing
business for those years. No withholding returns
for non-resident aliens Doge and de Trey were pre-
pared for 1941 cr 1%42, While the critical issue
is when the reiurha.were due for royalties attri-
butabi§ to sales hado by plaintiff during the
years 1941 and 1942, the inquiry shifted from

“when was the return due” toc'when, if at all, was
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Plaintiff required to withhcld the tax from the
royalties.” There was no quosﬁion raised by
plaintiff as to existence of its duty to withhold
on the roynlti;a. The “when" of the matter, not
thc "who" or the “what"” was the point of dispute
and inquiry because, as result of blocking proc-

lamation, non-resident aliens were forbidden right

to receive or dispose of royalties due them under

contract with corporation which held licenses un-
der aliens®' patents, (L.D?.Cluly Co., vs., United
States, 116 F., 835, 840.)l Stated otherwise, the
question as to when to withhold the tax from the
1941 and 1942 royalties arose because, althcugh
the royalties were accrued in the plaintiff‘s
b;okn in 1941 and 1942 as liability to the non-
resident licensors, thé same eogld not be paid‘ot
remitted to the latter as a result of a blocking
proclamation.

' The United States Federal Court ruled that
where, as result of blockiné proclamation, non-
resident aliens were forbiddqn right to receive
or dispose of rn}ultics due them under ccgtruct
with corporation which held licensoQ under aliens’
patenta, such aliens had no ‘gnins. profits and
income" within internal revenue statute requiring

all perscns having control, receipt, custoedy,

ot
<o
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disposal or payment of £ixed or determinable an-
nual or periodical gains, profits, and income of
any non-resident alien to ﬁithhold tax and, there-
fore, no necessity of filing withholdiﬁq tax re-
turn devolved on cdrporation while corporation
retained blocked rcyaltiel. The net result is

5———————"‘

that the obliqation to withhold and pay the tax

-

is upon p-yment ox remittanco et the United

~

States derived income to the non-resident reci-

pient. Because of 1tu strong persuasive forcc. 1£

————

not controllinq offects. on the present casc, we

will quote at length from the decision.
“The onus of the withhuldinq re-
quirement on plaintiff is imposed by
§ 143(b), I.R.C.: "All persons, in
wvhatever capacity actinc, * * * having
the control, receipt, custcdy, dispo-
sal, or payment of * * * fixed or de-
terminable annual or periodical gains,
procfits, and income * * * of any non-
resident alien * * * ghall deduct and
withhold from such annual or perio-
dical gains, profits, and income a
. tax * *," On the whole, this provision
does not concern itself with “"when"
the withholding should take place. Ra-
ther, -it simply specifies "who" sghall
do "what",., However, this much light
it does shed, The duty to withhold
presupposes the gxistence of "annual
or periodical gains, profits, and in-
come", The section directs the with. '
holding from such sums as are identi-
fiable as "gains, prcfits, and income"
of the ncnresident alien. Obviously,
if there are no such "gains, profits,
and income®, the duty to withhold is
nonexistent, On the other hand, if
there are such sums available, the
statutory language is inconclusive in
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deciding "when" the withholding duty arose.

I do not ground my decision on any
subtlety of construction, but 1 do ad-
vert, in fact, to it, Were the royal-

' ties "gains, profits, and income" to the
aliens Doge and de Trey while plaintiff
retained them under these circumstances?

I think not upon a realistic view of the
matter, The blocking proclamatiocn plucked
every sledent of control over the funds from
the alien's thecretical bundle of owner-
ship rights, This loss of the essence of
private ownership occurred while the royal-
ties were still in plaintiff's possession,
since the blocking freeze applied to in-
dividual debtors of Swiss naticnals. As
soon as royalties accrued to the aliens
under the contract, this crazy predicament
faced them: they had theoretical right
to collect the royalties but were forbid-
den right to receive them or dispose of
them, No econcmic advantage was theirs.
Such a hollow “right" does not have the
core of benefit sufficient to constitute
"gains, profits, and income®. Even the

+ ubiquitous doctrine of cocnstructive re-
ceipt of income has no tentacle long enocugh
to reach these royalties., Cf. Reg. 103,

19-42-2, As said with reference to §

- d2~(b) (2), 1.R.C., in Industrial Trust
Co. v, Broderick, 1 Cir,., 94 F.24 927,
at page 930, "Throughcut the Revenue Laws
the words gain, profit, or income mean
an actual, not a fictitious gain or pro-
fie * * *,* Certainly, these were not
"income" and, if “gains, or profit", were L~
unrealised and highly artificial, PFurther,
the aliens here had no power tc command
payment to themselves or others, unlike
the donor of the interest coupons in Hel-
vering v, Horst, 311 U.5, 112, at page
118, 61 5.Ct., 144, 147, 85 L.Ed, 75,
where it is said: “The power to dispuse
of income is the equivalent of ownership
of 1t." It would seem, then, there being
nc “"gains, profits, or income" of the
aliens at least during the time plaintiff
retained their blocked royalties, no
withheclding duty devclved on plaintiff
and nc penalties are proper.”
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Against this backdrop, the situation here
presented, while the royalty in the amcunt of
P69,529.00 (although was set up in the books of
petitioner as a liability to Bayer) could not be

r

remitted to Bayer due to Central Bank restrictions\

at that time, would not create “"gains, profits

or income® to non-resident foreign ccrporaticn

Bayer. No economic benefits were derived by "

Bayer; hence, there was noiinconb subject to

withholding of tax-at-source. Accordingly, pe- \,

titioner had nec duty to wit?hold and pay the

A : :
tax._ ey SIS L

Even more, adopted basis for the deci:ibn
of the nited States Court is thé legislative
history of Section 143(b) of United States Tax

Code, from which Section $3(b) of our National

~Internal Revenue Code was practically capia&.

and hints derived from the published proncunce-
ments of the United Ztates Bureau of Internal

Revenue and Courts, which disclose that duty

of withholding arises at time of payment. We
quote from L. D, Caulk:

“Present § 143(b), I.R.C., is traced
back to the Act of Octcber 3, 1913. Fa-
ragrajhs D and E of that Act are perti-
pent, Paragraph D provided: ™* * * all
perscns * * * having the contrcl, receipt,
disposal, or payment of fiwxed or deter-

" 59
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minable annual or periocdical gains, pro-
fitas, and income of another person sub-
ject to tax, shall in behalf of such
person deduct and withhold from the pay-
ment an amount equivalent to the normal
income tax * * * " paragraph E of the
same Act in part specified: "All persons
* * * having the control, receipt, custo-
dy, disposal, or payment of * * ¥ other
fixed or determinable annual gains, pro-
fits, and income of another person, ex-
ceeding $3,000 for any taxable year * * *
who are required to make and render a
return in behalf of another, as provided
herein, * * * are hereby authorized and
required to deduct and withhold from such
annual gains, profits, and income such
sum as will be sufficient tc pay the nor-
mal tax * * * gnd they are each hereby
made personally liable for such tax,"”
‘Paragraph D is explicit inm directing with-
holding from the"payment" while its com-
panion section authorizes  the deduction
and imposes perscnal liability on the
withhelding agent. In its Report to the
House of Representatives on the Bill, the
Committee on Ways and Means said, "Pro-
bably two=-thirds of the inccme tax pro-
posed as to individuals would be deducted
and withheld at the scurce of the income
and paid in full toc the Government, * * *
By this method the amount of tax due or to
become due upon every fixed or determi-
nable annual income is withheld and paid
to the Government before the income reach-
es the taxpayer", Nonresident aliens as
well as citizens were subject to this
withholding system,

In the 1916 Act, quotod paragraph D
was repeated as section 8(d) under the
significant heading "Returns". Paragraph
E, as quoted, was repeated as section
9(b) under the heading "Assessment and
Administration®,

By the Revenue Act of 1917, para-
graph 8(d) of the 1916 Act (par. D of
the 1913 Act) was repealed soc as to ren-
der unnecessary any "withholding at the



DECISION =
CTA CASE NO. 2845

- 15 -

source ¢of the tax due on profits or in-
comes of resident taxable persons”., In-
formation at the source was substituted.
According to the MHouse Report, this
change was made for "a more effective
administration of the law” and the "sav-
ing of annovyance and expense to the tax-
payers and withholdin? agents®, By the
same Act, paragraph 9(b) of the 1916

Act (par., E of the 1913 Act) was amend-
ed to limit withholding at the source to
nonresident aliens. The Act further in-
cluded interest from tax-free covenant
bonds as a subject of withholding.

The Revenue Act of 1918 made no
change in the pertinent language of the
amended § 9(b) but did increase the
withholding rate and renumbered the sec-~
tion as 221. However, the Report of
the Ways and Means Committee of the Hcouse
aids search in its comments on "Collection

- at the Source“: "“The proposed bill, as
under existing law, requires only the
withholding of income in the case of pay-
ments by individuals, corporaticns, and
partnerships of fixed and determinable
annual or pericdical gains, profits, and
income to nonresident alien individuals

" or nonresident ccrpocrations”™, This com-

ment is an indicaticn the intent of

Congress was as expressed in paragraph

D of the 1913 Act and was continued in

§ 9(b) of the 1517 Act when the former

provision was repealed, No change was
intended when the withholding provisions
were delimited to apply only to nonzesi-
dent aliens, The time of payment was the
time when the withhclding duty arose,

The Revenue Act of 1921 made no
amendments to the Secticn pertinent to
inquiry, nor did the Act of 1924, Howl
ever, both the House Report and the
Senate Regport con the 1924 Act have this
cocmment: “Section 221: Subdivision (a)
of this section of the present law pro-
vides for the withholding of a tax, equal
to the normal tax, on fixed or determi-
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nable income paid to a nonresident alien
individual, or a partnership composed in
whcle or in part of nonresident aliens.”
Both alsc refer to “requiring the withe
holding of tax from payments™ to a
partnership,

Rates of withhcolding were increased
by the Revenue Act of 1926, and the
Conference Report of the Committees of the
House and Senate refers tc the effect of
the hike in rates: "This amendnent re-
quires the withholding of a tax of 12’
per cent in respect of all payments of
income made before the enactment of this
Act and 12 per cent in respect of such
rayments made after the enactment of
this Act to foreign corporations specified
below, * * * Because the perscns making
payments * * * had no notice that the
corporaticn income tax would be increased,
the withholding rate is nct increased with
respect tc payments made before thea enact-
ment of thiz aActy * * *", Although refe-
rence i3 to foreign corrorations, the '
withhclding on payments to them is but a
part of the gsane system embracing indi-
viduals.

In the Revenue Act of 1928 a whole-
sale departure was made from the arrange—
ment of ;ricr Acts, § 221 became § 144.
In commenting on part (a) of the Section,
both the House Report and the Senate
Report stated: “The present law provides
for the withhclding at the scurce, in
the case of bonds, of a2 tax of 5 per cent
of the interest when paid to nocnresident
alians, * * * . °

Under the Revenue Act of 1932, the
section was renumbered 143 and the rates
were increased without affecting the as-
pect of the provisicn under ccnsideration,

The Revenue Act of 1934 made no -
changes bearing upon cur inquiry, but
again in the House Report and in Senate
Report references tu withholding of tax
on interest chligations were ccuched
in terms of payment,
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The 1936 Act did not change the
terms of § 143 as they affect the problem
under investigation. However, a comment
in the Senate Report confirms the prior
statements: “Section 32 of the existing

- law provides that the tax withheld at
the source under section 143 from pay-
ments to an individual taxpayer shall
be a credit against such taxpayer's tax",
Reference is alsc made to "withholding
in the case of peyments to foreign cor-
perations®,

The House Report, which the Senate
adopted, on the Revenue Act of 1937 is
equivocal in stating with reference to
a change in § 211(a): “There will be
7ithheld from the amcunts receivable by
a nonresident alien taxed under the new
provisiong the amocunts required to be
withheld under section 143 of the present
law", "Receivable", of ccourse, is des-
criptive of minute divisiormof time from
the firast moment of accrual to the last
second before recelpt of payment.

The House Report on the Revenue Act
of 19368 appears toc reaffirm the earlier
interpretations even if the 1937 Report
be viewed as a deviation. In referring
to consent dividends, the Committee on
Ways and Means reported: "In case any
shareholder making a consent is a pereon
subject to the provisions of section 143
(b) and section 144, relating to the de-
duction and withhclding of tax at the
source, section 28(d4)5 requires that
such consent filed by the corporation
with its return shall be accompanied by
cash * * * gqual to the amount which the
corporation would have been required to
deduct and withhold by such section 143
(b) or 144 if the amcunt specifisd in
such consent had been paid to such share-
holder, on the last day of the taxable .
vyear of the corporation, in cash as a
taxable dividend,” The Senate Report
used Same language in referring to
§ 143(b).,

No pertinent comment was found in
the Committee Reports on the other Rav-
enue Acts down to 1941 and 1942, the
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tax years in question, However, one fur-
ther reference is made to a later com-
mittee report reflecting current thinking.
The House Report on the Revenue Act
of 1950 in referring to a proposed §
1311{(a) states: *"This subsection alsc
provides that any person required toc de-
~duct and withhold a tax under section
143 or 144 *» * * on the payment of a
-dividend shall not be required to deduct
and withhold a tax under this section
upon such payment”,

Regulations promulgated by the Come
missioner contain abundant references to
payment as indicating the crystalliza-
tion of the withholding duty, Treasury
Regulations 111, § 29.143-1(a) states:
"withholding of a tax of 30 percent
* * * {8 required in the case of fixed
or determinable annual or periodical in-
come paid to a nonresident alien in-
dividual * * *", The subsections of
§ 29.143 are replete with references to
‘withholding upon payment, such as "The
tax must be withheld at the source from
the gross amount of any distribution
made by a corporation* (29.,143-1);

& & * an annual return * * * ghowing
the amount of tax required to be with-
held from each nonresident alien * * *
to which income cther than interest
was paid during the previous taxable
year" (29,143-7); "Tax withheld at the
source upon * * * jncome paid to non-

~ resident alien fiduciaries * * *"

" (29,143-9).

And even on the question of whether with-
holding should be at the rate iq effect at the
time payments were due or at the rate'whcn pay-
ments were actually made, the United States
Court ruled that the time payment is made
governs the rate, We again quote from the

Caulk decision:
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, "On the issue of whether withholding
should be at the rate in effect at the
time payments were due or at the rate
when payments were actually made, the
Bureau has ruled the time of payment
governs the rats., 0.D. 167, 1 C.B. 192
I.T. 1521. I1-2 C.B. 197' 1.T, 3020.
xv-a. c;ﬂo 106’ I.T. 3291. 1939-1. C.B.
1‘0. Cf. ITe 3535, 19‘2-1. C+B, 129’
I.T. 3342, 1940-1, C.B. 58, In fact,
language sufficiently brocad to encompass
the problem was employed in G.C.M. 2467,
T=2 C.Be 188 (modified on other grounds
1n G.C-H. 8594. 9-1 COB. 35‘)' r » &

- withholding is only required when * * *
income is paid to a nonresident alien
and at the rate in force at the time of

payment,.”

As in the above, 80 Southern Facific
Railroad Co. ve. C,i.R., 21 B.T.A. 990,
held rate of withheolding was that which
was effective on the date of actual pay-
ment. 1In that case, the petiticning com-
pany contended unsuccessfully for a re-
sult similar to the one here sought by
the Government, Bond interest due and
payable during 19141917 could not then
be paid to nonresident gliens because of
war restrictions. It was, in fact, paid
& in 1921 and 1523, after the withholding
. races had been increased., The company
argued the former, lower rates should
apply because the interest was then dues
sufficient funds were available at all
times for its payment; and the date of
constructive receipt by the bondholders
gave rise to the duty of withholding,
The Board of Tax Appeals rejected these
arguments, saying, 21 E.T.A. at pages
995 and 996: "The petiticners did not
and were not called upon to pay the
interest until 1923, and the nonresident
aliens did not and for all that apprears
could not receive the interest until then
# % %, when the interest was actually
paid to and received by the bondhclders
they received incume taxable at the rate
then effective, and the petiticners were
under the duty of paying sc much there- -
of as by the statute then in effect they
were required to withhold and pay."

— e et

65



DECISION -
CTA CASE RO. 2845

- 20 A

Oblique support is thus given to adop-
ticn of the time of payment as the mat-
uration point of the withhelding duty,
payment being both an easily recogniz-
able act of objective significance and a
standard safeguarding the collecticn of
the proper amcount of tax,®

. what possible ground cen there be for us
not to apply to petitioner the ruling of the
United States Federal Court in L.D, Caulk, supra,
for which Bayer Pharmaceuticals, Inc., is aimi—
larly nituatad. A decision buttrasa@ﬁ by the
iaw, which is clousely 1f nct exactly similar to
our law, reason and legic is not to be simply
brushed aside to accommodate a ruling of our own
Bureau of Internal Revenue which merely guoted

as -uthoritr'thé excerpt of a United States Ine-
ternal Revenue ruling but which excerpt has been
declared pbzolete by the 3£mc Uniced Ztatez Iae-
ternal Revenue Service as & result of thes L.D,
Caulk decisicn., As we view this legal problem,
we £ind no cogent and valid reason te modify, much
less dtplrt from the cconclusfon reached in L.D. |
Caulk, as expressed in the sbove-guoted opinion
of the United St;tes Court there, and the same
should resclve the identical 155ue_nah Erought
beifcre us in this procecding, ﬂg’eannot ignore
the well-settled principle of ccnutfuction that
since cur income téx law was practically copied
from that of the united (itates, the Interpretations
it has received in the United states have autho-

ritative éffect in the proper construction and

»
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cpplic-tion of our law, .Hore so in the case of
our withholding tax-at-source provi.ion‘embodicd
in Section 53(b) of our Naticnal Internal Revenue
Code which, as shown above, was merely imported
and copled almost verbatim from Section 143(b)
of the United S5States Tax Code during the year
invelved in tho'g,D, Caulk dccision.‘chcordingly.
the conclusion reached in L.D, Caulk, which is
followed by the United States Int;tnallnevenuc
Service -~ that the tige of payment of the royal-
ties is the maturation point of the withholding
duty « should govern this proceeding, 4
Not much need be said on respondent's asser-
tion that, based on Fhe report of the investigating
examiner, nothing is stated tﬁat petitioner at-
tempted to remit the royalties tc Bayer. By res-

pondent’s own decision, it is explicitly declared

'that thc toyalties in thc amount of »69%,529,00 [

—

were not remitted by BII (pctitioncr hcrcin) to

Bayer due to Central Bank restrictions.” (Exh,

— —g——

45.“ Exh, "E-1," p. 30, BIR ;ecords) Since the
g royaities.couid not be remitted to Biycr due to
Central Bank restrictions, as stated by respone
dent himself in his decision appealed from,
surely, fesp&ndent's counsel should not expect
petitioner to make sfforts, albeit unlawful, to

remit the same. And on respondent’s point that
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since thc royalties had been accrued in petitiocner's
books the income therecn became subject to with-
holding even if remittance was effected later,

suffice it to say that the accrual of the royal-

ties in petiticner's bocks, as held in the L.D. ’////'

Caulk, d4id not amcunt to "gains, profits and

e ————

income" on the part of non-resident !uyué and,

therefore, no necessity to withhold tax dqvolved§
on petitioner, .

We, accordingly, rule that since the royal-
ties in question could not be paid or remitted
in 1972 by petitioner Bayer Phlrnncouticiis. inc..
to non-resident foreign corjporation Bayer
Aktiengesellschalft, Leverkusen Bayurﬁark due
to Central Bank restrictions, petitioner was
under no obligation tp withhold and pay income
tax-at-source on said royalties and, therefore,
it is not liaple for the deficiency withholding

tax-at-source asaessnnngqof respondent Commissioner

R T ——

of Int;rnal Revenue {in the amount of P36,834.,73
for the year 1972,

WHEREFORE, the decisicon appealed from should
as it is hereby reversed. No costs.

50 CRDERED,
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Queson City, March 16, 1979,

Acting Presiding Judge

I CONCUR1
7

CONSTANTE C. RCAQUIN
Associate Judge
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