REPUBLIC OF THE PHILIPPINES
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IN RE GLALM FOR INCOME TAX \q@
DUE FROM THE INTESTATE ESTATE ||
OF THE LATE, M. T. WASHIM ?
MANILA CIVIL
. V@rsus CASE NO, T1l31
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DECISION

This fs a claim filed by the Republic eof the
Philippines against the Intestate Estate of N, T.
Hashim, deceased, representing income taxes due the
Republic of the Philippines. The claim was origine
ally filed in Special Proceeding Me. 71131, before
the Court of First Instance of Manila, Pursuant te
section 22, Republic Ast Ne. 1125, the case was re=-
manded te this Court for final dispositien,

The administrator of the estate filed a motion
te dismiss this case on the ground that this Court had
ne jurisdiction over the case and further interpesed
the defense that the government's claim was already
barred by prescription., On the first ground this
Court in its Resolution ef July 7, 1955, held that it
had jurisdiction over the case snd as regards the se-
cond ground deferred the determination thereof to the
trial on the merits,

Thereafter the parties entered into the fellow~
ing stipulation of facts and submitted the case for
decision:
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‘1. That the former administrator of the
testate estate of N, T, Hashim on May 15, 1947,
filed en income tax return fer 1946 pertaining
to the testate estate aforementioned:t a certi~
f:lod co‘x of which . is attached and as

of the claim (pp. 17=18 reec,

2, That on May 15, 1947, the Collester
of Intmtl Revenue assessed the amount eof
#3,915,12 as income taxes nquirin? yuent
of #1 957.56 on or before KI! 947 und
#1,957.56 en or before August 15, 1947,
certified copy of said assessment notice h
(lttnizod marked as "Annex A® of the ¢laim,
Pe ek,

3. That the aforementioned amount of
#3,915.,12 was based on the return mentioned
in par. 1, and the assessment notice was re-
g&vs‘ gy the then administrator before May

(] .

4, That on February 15, 1952, the then
Cellecter of Internal Revenue issued a warrant
of distraint fer the former adaministrator of
the testate estate of ¥, T. Hashim on March 12,
1952, The or!.g.i.n of said warramh is attached
and ?trkod as Anmx C* of the claim, (p. 19
Irec.,

B That ne ties were actually le~
vied upen z the Colleector of Intewnal
by virtue of the warrant ef distraint and levy;

6. That the said warrant was net satisfied
and the Cellector of Internal Revenue issued »
proof of debt dated & 2, 1992, Said
Buof of debt is attached and merked as "Annex

of the claim., (p. 20 rec.) )

7. That a glaim for the amount of #3,915.12
as income taxes due from the estate aboweamen-
tioned was filed on Octeber 18, 1952 with the
Court of First Instance eof mha in Special
Proc s Mo, 71131 entitled "Testates Estate
of the 1 N. T, Hashim," 5

8. That on February 1955, counsel feor
the administrator of the uid testate estate
filed an ition to the said claim of the
Republic of the Fhilippines,

That en H:I 3, 1955, the Honorable
vuukumm the Court of First Instance

of Manila endorsed the aforementioned claim of
the Republic of the Philipp to this Hone-
:::bé: cﬁﬁ under the provisions of Republic

bl
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10, The Administrater claims
paid the initial amount of #1,957.56 in
partial payment abevementioned assessment
and the parties agree that the administra-

tor be g hrcalnuhdofwu s from teo-
day within which ¢ bitable

proof of such pa tnnd in the event
of the failure of the adddnistrator to

oduce indubitable f of the

Riatateteoer will sonaider the full’ seswrt

of #3,915.12 as the total subject matter

being claimed and resisted in this case on

the ground of preseription enlyj and

lt. id £ dfmyunt i:t::t;g'r

present said proof eof pa ° 56

satisfactory to the elaimant then the enly

subject mat resisted on tho ground

of prescription -u be the balange of

#1,957.56, subject te maltiu. ingident

to late payment.

The enly issue here is whether the government's
claim is now barred by the statute of limitatiea.

Preliminary te this issue is the question as
to whether or not the Administrater is barred in in-
terposing the defense of preseription by virtue of
section 10, Rule 87, Rules of Court, which prevides
that the answer te the ¢laim filed against the estate
must be filed within five days after sexrvice of a
copy of such ¢laim. The record does net show when
service of such claim was made upon the executer, and
we find that we have no basis of deslaring that the
answer was not filed on time, However, despite the
fact that the reglementary period within which te
answer may have expired, it dees mot necedsarily fol-
low that the ¢laim must be allowed as a matter of
sourse. After the three-year peried from the date
of the filing of returns, the claim fer unpaid income

taxes of the deceased filed against the estate and the
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corresponding answer are gtnarallf treated in the
same character as complaint and answar (Collesger v,
Haygood, 6% Phil, 520) and the failure to answer may
be ground for a judgment by default. Hewever, gho .
administrator had actually filed his answer to the
¢laiz and the same may be taken as leave teo file it
even after the perioed (Lama v, Apacible, 79 Phil.

68), 1In addition, we find it reasonable to infer

that any objection thereto should be deemed waived F
by the fact that the claimant Republic of the Fhile
ippines woluntarily filed its reply to the answer of
the administrator. A reading of claimant's reply

will readily show that it marely cont;ins counter~
statement to the defense of pressription presented

by the administrater, Finally, we nete that the
¢laimant had not, oy motion, asked for a judgment

of default (see 5ec, 6, Hul® 35, Rules of Couxrt) and
in faet no judgment by default nor epproval of claim
had been rendered by the Court of First Instance at

the time this case was remanded to this Court. we

find therefore, the contention of :-claimant on this
preliminary issue as without merit.

Preoceeding te the principal issue here invelved,
we quote hereunder the pertinent portions of sections
S1, 331, 332 and 333 of the National Internal Revenue
Code which are involved heres

"Sec. 51. x X x x
*(d) R -
WW- cases
of retusal or neglect to make a return and
S
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in cases of erroneous, false, or fraudulent
returns, the Collector of‘!uiarnnl Revenua
shall, u the discovery thereof, at any
time within three ysars after said return
is due, or has been made, make a return
:Kgn information obtained as provided for im
s code or by existing law, or require the
necessary correstions to be made, and the
assessment made by the Colleetor of Internal
Revenue thereon 1 be paid by such persen
or sorporation immediately upon aotificetien
of the amount of such assessment.’

lded in the succeeding
revenue taxes shall be assessed within five
years after the return was filed, and no
ceeding in court without assessment for
collection of such taxes shall be begun after
the expiration of such peried. For the pure
poses of this section a return filed before
the last day prescribed by law for the filing
thereof shall be considered as filed on such
last daI| Provided, That this ldmitation shall
not apply to cases already ianvestigated prier

to the approval of this Code.®
Lv =& h

2xes a) In th

dulent return with inteat to evade tax or of

& failure to file 2 return, the tax may be
assessed, or a proceeding in court for the
collection of such tax be begun witheut
assessment, at time within ten yoars after
tg:adiscovury of falsity, fraud, or omis=~
$ .

X b b X

*Sec., 332 (b). Where the assessment of
any internal revenue tax has been made within
the period of limitation above prescribed
such tax may be collected by distraint er levy
or by a preceeding in court, but enly if begun
(1) within ftvn years after the assessment of
the tax, or (2) prior te the expiration of aay

iar ¢ollection agreed upon in writing
y the Collecteor of Internal Revenue and the
taxpayer before the expiration of such five-
ar peried. The peried so agreed upon ..X
extended by subsequent agreements in writing
made before expiration of the period pre-

viously agreed upon.®

-
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f§£i¥&"‘ The running of the statute of
atieons provided in section 331 or three

hundred thirty twe on making of assessments

and the beginning of dis or levy or a

proceeding in court for collection, in res~

pect of any deficiency, shall be suspeaded

for the peried dur which the Collecter

of Internal Revenue prehibited from making

the assessment or beginning distraint or levy

or a proseeding in ecourt, and fer sixty days

thereafter,”

In accordance with the decisions of the Supreme
Court (Collector v, Haygood, supra; Philippime Sugar
Estate Development Co. v, Posadas, 68 Phil., 216) and
this Ceurt (Vicente J. Francisco v. Coelliector, C,.T.A,
Case Ne, 20, Resolution dated March 18, 1955 gert.
v. Collestor, €. T.A, Case Ne, 42) as regards the ap-
plication of section 51, par. (d) of the Revenue Code,
the Collector of Internal Revenue has three (3) years
from the filing of the taxpayer's imcome tax returns
within which to assess the income tax due and colleet
the same by the summary methods of distraint and levy,

In the case at bar, the inceome tax return for
1946 was filed on May 15, 1947 and the cerresponding
tax assessment made on the same date, {par. 1, Sti~
pulation of Facts) so that, the three-year peried within
which te exercise the sumnary methods of collection of
the tax expired on iay 13, 1950, Thereafter the only
remedy available for the purpese of collecting the tax
liability was Ly judieilal action, which action had to
be filed on or before May 15, 1952 er five (3) years

from May 15, 1947 the date of the filing of the retura
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and the assessment of the tax due, While it is true
that the Cellecter eof Internal Revenue then issued a
warrant of distraint aad levy en February 15, 1992,
which was served upen the administrater on March 12,
1952, the same was without any effeet, as it was in
the exercise of a summary mede of collecting the tax
no lenger permissible under section 51 (d) cited abeve.
Since section 51 (d) ef the Tax Cede is a special pro~
vision applicable teo income taxes alone, it must cone
trol over sections 331 and 332, which is a general
provision applisable to all internal revenue taxes.

In sny event, the warrant of distraint and levy served
on March 12, 1952 could net be deemed te have created
sny right in faver of the government in view of the
fagt that the Coellector of Internal Revenue had failed
to comply with the procedure under sections 318«319
and 324-325 of the Hevenue Code, a prosedure we have
held to be mandatery and strietly ebsexrved. {Maria B,
Castro v, Collector, C,T.A, Case Ne. 141, Resolution
dated Octeber 31, 1955). 1Ia this ease, no return eof
the warrant was made, shewing the des¢ription of the
property seized nor of the steps leading to the sale
te satisfy the government's claim and the Coellector
¢ould not have acquired any right over an agt net made
in accordance with law, A warrant of distraint and
levy 1ssued by the tax autherities Lis analogous teo 2
lavy on execution or final attachment (see U, S, v,
Bull, 295 U. S, 247, 79 L. Bd, 421) and like the lat-
ter the issuance of the warrant ef distraint and levy

219 e



DECISION = MANILA
CIVIL CASE NO. 71131

.3.

is not alone sufficient without actual levy en the

taxpayerts property.

*In order that a creditoer
nyuqairtai e of his at~
tachment, it is not nm sufficient that
8 writ of attumnt has been regularly
issued by & competent authority, er even

laced in the hands of am officer, but
ﬂ must be an agtual and valid le

pnrrt of the debtor, and, unt
such valid Lvy has been l:dt the ate
tachment creditor has no rights ia his

on the Rules’of Lourt, 1958 £h. g 130

The Cellector of Internal Revenue argues that
the statute of limitation contained in seetions 311
and/or 332 was suspended by virtue of the fagt that
the properties ef the estate were then in custodia
legis and that he was entitled te the benefit of sec-
tion 333 of the Tax Cede, We find this contentien
without merit. Under section 31 (d) ef the Tax Code,
the Collector of Internal Revenue i{s barred enly from
employing the summery modes of collesting the tax by
distraint and levy after the three-year peried, but
in no way is the Collector barred thereafter but withe
in the five-year period from enforcing collectien
thereof by judicial action, which he actually tried
te do here., We believe that in order te be entitled
te the benefit of the suspension of the peried of 1li-
mitation under section 333 of the Tax Code, the si~
tuation must be one where neither judicial noxr admi-
nistrative remedy could be availed of during the five-
year peried iavelved.

FOR ALL THE FORBGOING, we find and se held that
the government is barred by the statute of limitatien
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from the collection of the income tax liability of
$3,915.12 from the estate of N, T, Hashim, and pure
suant to section 14, Republic A¢t We, 1125, declare
that there is no deficiency of such income tex, Let
the ¢laim of the government be, as it is hereby,
dismissed, without pronouncement as te costs,

$O ORDERED,

Manila, Philippines, June 1l, 1956,

Presiding Judge

(Xssociate Jurlga

Associate Judge ROMAN
M, UMALI did not take part.



