REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

PHILIPPINE APPLIANCE

CORPORATION,
Petitioner,

- versus - C.T.A. CASE NO. 5041
COMMISSIONER OF INTERNAL Promulgated: ?
REVERUE. Respondent. NUV
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DECISION

This I8 a judictal claim for the refund of alleged
overpaid Income taf in the amount of PH,334,250.00 for
the fliscal year covering the period August 11, 1990 to
July 31, 1991, |

Petitioner Is a domestio oorporatloﬁ organized and
exIstlﬁg under and by virtue of Phl;lppine 1aws. It Is
engaged in the manufacture and sale of househoid
appllanoeé partiocoularly refrigerators and freezers and {8
regitstered with the Board of investments as a preferred
noh*ploneer enterbrise, primarily for the purpose of
availing ’of the incentives granted to such ragfstered
enterprises for the export and sale of a substanflal part
of their production,.

in keeping 1its books of aoccounts and Tiling of its

inoome tax returnsa, petitioner adopted the Tliscal year
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method beginning August 1, 1990 and ending on July: 31,
1991. "With this perilod as -reference, petitioner fTiled
tts finat corporate inoome tax return on November 11,
1991 showing a net {oss of P6,113,178.00 (Exhibit "A").

On August 24, 1992, petitioner Tiled with
respondent’s office a oclaim for refund In the amount of
P9,334,250.00, representing alleged overpaid income tax
for the perfod ended July 31, 1981, alleging that it made
Inoome tax payments for the first and second quarters of
said period which eventually became exoess payments as
>the resulting overall period netted a I|oss. it also
averred that the payments made durfng the fTirst and
seocohd quarters remained unutilized even for the next
succeeding taxable year as such period simifariy resulited
in a net loss. The accumuiated overpaid inoome tax in
the amount of P9,334,250.00 Inoluding oreditable taxes
withheld I8 ocomputed as follows:

Quarteriy Payments of [nocome Tax

First Quarter P4,465,838.00

Seoond Quarter . 4,817,299, 00
Creditable Tax Withheld

Firat Quarter _ 49,680.00

Seocond Quarter . 1,433.00
TOTAL CLAIM FOR REFUND P9,334,250.00

This olaim Tfor refund remalned unacted upon untili
syoh time that petitioner decided to transform this

administrative oclaim to a Jjudiolial one by filling a

t v 4 b
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petition for reVle with this Court on November 10, 1993,
before the lapse of the two-year period presoribed by law
to otaim for a refund of taxes.

in answer to the allegations found in the petltlon,
respondent asserted the following Special and ATTifmative
Defenses, thus:

7. She reiterates and repleads the
preceding paragraphe of this Answer as
part of her Special and Aftirmative
DeTenses.

8. Well-settied is8s the rule that
mere allegations or ({(ndications of net
operating loss in the Corporate Annual
income Tax Return (in the amount of
P8,113,175.00 for {iscal year ending July
81, 1991) do not ipso facto merit a tax
refund or oredit in the sum of
P9,334,250.00 and the absence of evidenoe
supporting the same must necessarily  work
against the granting of suoch olalm;

9. Any amount olaimed to have beéen
withheld must be shown to have been paid
to the government. in this oase, no

showing has been made;

10, The total amount of
P9,334,280.00 claimed by the petitijoner as
overpalid Iincome tax fTor the fiscal year
1991 was not properiy dooumented;

11. Taxes paid and colleoted are
presumed to have been made In acoordance
with Jlaw and regulations; fitence, hot
refundable,

12. in an action for tax
refund/credit the burden of proof is on
the ‘taxpayer to establish its right to
refund and faillure to sustain the burden
ils fatal to the aotijon for tax coredit;
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13. it is Inoumbent upon the
petitioner to show that it has oomplied
with the provisions of Section 204 |In
relation to S8ection 230 of the Tax Code as
amended; '

14. Well-gsettled I8 the rule that
clalmes fTor refund are construed striotly
againat olaimants, since |t partakes of
the nature of an exemption from taxation
(Resins, Ino. vs. Auditor QGeneral, 25 SCRA

754 {19681]).

The issue before Us is whether or not petitioner 1s
entitied to the refund of P9,334,250.00 representing
overpald income tax for the fiscal year ended July 31,
1991,

The instant case does not present any jarring fegal
controversy but puts fTorward a dispute based on facts
contained In petitioner’'s income tax returns. Petitioner
offers the simple argument that as a result of the net
toss it suffered during the fTliscal perlod ended July 31,
1891, the prior payments |t made during the fTirst and
gaecond quarters should be refunded because such amount

réemalned unappliied even for the succeeding taxable year

as It Ilkewise suffered a net loss. To fortify this
argument, petitlioner offered as evidence, its annua!
income tax return fTor the perlod ended July 31, 1991

(Exhibit "A") whioh showed the following flgures:

G6ross Ihcome P337,209,923.00
Less: Deductions 343,323,098, 00
TOTAL Net Income - P 8,113,175.00
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The annual Income tax return for the sucoceeding

Tiscal period ended July 31, 1992 was |ilkewise offered
showing a net loss of P57,806,684.00  (Exhibit "M™),
preventing the application of the excess payments made
during the previous year to the next taxable year,

The quarteriy payments made by the petitioner was
evidenced by Central Bank Confirmation Receipts and BIR
payment orders (Exhibits "C", "D", "F", and "@"). An
additional amount of P51,113.00 was aiso inoluded In the
totai amount being olaimed as they correspond to the
oreditable taxes withheid by iIts varlous payors . during
the first and second quarters of the period involved.

Respondent did not present any substantial
opposition to the olaim for refund asave that of asserting
that the entries made by petitioner in the income tax
returns for the oconcerned pertods have not vyvet been
subjected to audit/investigation by its revenue
enforcement offloers, thus the veraocity of suoh figures
remain in question, and that the alleged quarterly
payments have not vet undergone verification by Iits
offioers,

We fTind the aforesald arguments of respondent

ungatisfaotory because ' such defense wiil eventually
backfire and reveal her officials’ laok of diligence |n
pursuing an Investigation on the said olaim. Records
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show that as early as August 24, 1992, petitioner: has
oalled the attention of <the BIR by Tiling a claim for
refund. Thies claim was not aocted upon by respondent so
on November 10, 1993, more than a year after the fliing
of the claim for refund, petitioner decided to elevate
its case to this Court via a petition for review, in
tine, respondent and her revenue enforoement officers
were gliven ample time to conduct anh investigation fTrom
the time the claim for refund was flied in thelr offioce
but this they fatlled to do. Furthermore, during the
hearings of this case, until such time that this case was
submitted for deolision, respondent did not present any
evidence to controvert petitioner’s oclaim or to show to
this Court any dooument to refdte the entries found In
the |Income tax returns offered by the petitioner.
Moreover, respondent did not submit any memorandum to
amplify the arguments found in her answer. What we have
before Us are the Tacts as presented by the petitioner by
means of the evidence submitted to prove {ts claim.

To explain some of the entries made partioculariy in
the financlial statement which showed a net income of
P688,6568,859.00 contrary to that whioh iIs refleoted on the
income tax return fTor the same period declaring a net
iloss, petitioner alleges that a part of the net tnoome

partiocularly P50,436,987.00 |Is non-taxable as {t pertains
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to the tax oredit granted to It by virtue of the export
sales It made, As a non-ploneer preferred enterprise
regiastered with the Board of Investments (exhibit "W"),
petitioner alleges that it 1s entitied to tax oredits on
its export sales, and that for the fisocal period ended
July 31, 1991 it had accumuiated a tax oredit Iin the
amount of P50,436,987.00 as evidenced by the schedule of
tax oredit on Export sales (Exhiblt "D") whioh was
certified true and correct by the Audit Manager of S@4V,
Mr-. Jerome Constantino (Exhibit "N"). This evidence was
acoompanied'by photocopies of Export Commercial Involoes
corresponding to the export sales made during the sald
period (Exhibit "0~1" to "0-138").

in addition to the amount of tax ocredit of
P650,436,987.00 which petitioner cliaims not to be a part
of the net Income, Is the sum of P33,000,838.00 whioch
corresponds to the interest expense which was
capitalized, hence deductible for inoome tax purposes,
To substantiate the sald amount, petitioner pointed out
an entry found in the final oorporate income tax return
which declared that the amount of P33,000,839.00 actualily
pertaing to the interest expense on notes payable
capitalized as part. of the oconstruction in progress
(Exhibit "A-3-b"),. Petitioner also presehted the

Sohedule of Iinterest Expense Capitalized for the fiscal
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year 19890 to 1961 (Exhibit "P"), as well as photoooples
of Bank Deblt Memoranda of Loan Payments to prove that it
paid interest In the total amount of P33,000,8398.00
{Exhibit "P-1" to "P-164").

Respondent, in the faoce of this barrage of eavidence
offered by the petitioner did not pose any serlious
abjecotions but merely reiterated the lame position that
no investigation has been oonducted by her office to
verify the aoocuraocy of the entries found {(n the doocuments
submitted by petitioner,

in the light of the hearings oonducted and the
records of the oase, this court is Iincilned to grant
petitioner‘s claim Tor refund but with some modification.

The legal basis for the grant of the refund in the
instant case is found In Seotion 89 of the Tax Code whioh
provides fTor the following, thus:

S8ec. 69. Final adjustment return. -
Every ocorpordtion liable to tax under
Seotion 24 shaill file a Tinal adjustment
return oovering the total taxabie {income
for the preceding calendar or fiscal yvear.
IT the sum of the quarteriy tax payments
macde during the sald taxable year s not
equal to the total tax due on the entire
taxable {ncome of that year the

corporation shall either:

(a) Pay the excess tax
stilii{ due; or

{(b) Be refunded the exoess

amount paid, as the case
may be

’ . ('." ;? oy £
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ih ocase the
to a refund of
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Petitioner has satisfaotorily

payments were made during the

of the fiscal year ended July 31,

"D", "F", "@"). The final

the same perjod revealed a het

refundable (see Exhibit "A").

taxable year also
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return however, for
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for the petitioner,

be

thus preventing the excess taxes to applied or
utilized pursuant to the aforecited Seoction 689 of the Tax
Code. Iin the absence of any detalled results of
audit/Iinvestigation made by the officlals of the
respondent refuting that which was presented by the
petitioner, this Court declares said petitioner to be
entitlied to the excess pﬁyments made c¢covered by CB
Confifmatlon Receipts and BIR Payment Orders (Exhibits

llc“’ ﬂDl!’ “FII and IIG!\’.

This Court however exoludes the

in the +total amount to be refunded

amount of P51,113.00

becuase this amount
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corresponds to the . creditable ta*es wifhheld under the
expanded withholding system for the same period,.
Well-settied I3 the rule that for a valid refund of
creditable taxes withheld In excess of the amount of the
tax due, certain basic requirements have to be met,.
Section 10 of Revenue Regulations No.6-85 provides

the following, thus:

Section 10. Claims fTor tax oredit
or refund.~-Claims for tax oredit or refund
of inocome tax deduoted and withheld on
income payments shall be given due ocourse
only when it Is shown on the return that
the income payment received was decliared
as part of the gross income and the fact
of withholding 1s established by a ocopy of
the statement duly issued by the payor to
the payee (BIR Form No.1743.1) showing the
amount paid and the amount of tax withheld
therefrom. {Underscoring supplied)

in the case entitled Citytrust Finance Corporation
vs; Commissloner of Internal Revenue. ©CTA Case No, 4134
dated November 11, 1981, this Court ocame up with the
three requirements based on the aforumentlonédi Revenue
Reguiation in correlation with pertinent prdvlslons of
the Tax Code thus:
An analysis of the provisions of |law
invoived will show that the grant of tax

refund when the creditable withholding tax
is in excess of the amount of the tax due,

depends on three Taotors: 1) that the
ciaim is flied with the Commisslioner of
internal Revenus within the two~-year

period from the date of payment of the tax
as required under Seotlion 298 of the Tax
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shown on the return of the recipient that
the Incomé& payment received was declared
as part of the gross Income, and 3) the
faot of withholding I8 established by a
copy of the statement duly issued by the
payor to the payee showing the amount paid
and the amount of tax withheid therefrom.

Petitloner i{in the instant oase failed to submit
coples of the statement duly Issued by the wlithholding
agents showing the amount pald and the amount of taxes
withheid therefrom commonly known as BIR Form No. 1743.1,

This oversight proved TfTatal to a portion of its
claim oorresponding to the oreditable taxes for the
fiscal year ended July 31, 1991,

WHEREFORE, In view of the foregoing, respondent Is
hereby ordered to refund or grant a tax coredlit to
petitioner in the reduced amount of P9,283,137.00
representing excess income tax payments fTor the fliscal
period ended July 31, 1991,

S0 OHRDERED.

A
RAMON 0. DE A
"Assocliate Jufige
{ CONCUR:

Q:L_z;;wa-(:L—nﬁx‘.

'ERNESTO D. ACOSTA
Presiding Judge
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CERTIFICATION

| hereby certify that this deoision was reached
after due oconsultation with the member of the Court of
Tax appeatlts 1(In accordance with Section 13, Article Vil

of the Constitution.

C R rvll L°X O/\(‘/‘h—
ERNESTO D. ACOSTA
Presiding Judge

Court of Tax Appeals



